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A: INTRODUCTION 
1. The Tribunal granted the Victorian Equal Opportunity and Human Rights Commission (Commission) leave to intervene in this matter on 25 June 2013 pursuant to section 159 of the Equal Opportunity Act 2010 (Vic) (EOA 2010). 

2. Section 159 of the EOA 2010 empowers the Commission to seek leave to intervene in and be joined as a party to proceedings that involve issues of equality of opportunity, discrimination, sexual harassment or victimisation. 
3. The complaint alleges discrimination in employment on the basis of parental status and employment activity, and therefore raises issues of equality of opportunity and discrimination. The complaint also raises an employer’s obligation to accommodate an employee’s responsibilities as a parent or carer. 
4. As an intervenor, the Commission will act as an independent party, exercising its functions under section 155 of the EOA 2010. These include promoting and advancing the objectives of the EOA 2010 and acting as an advocate for the EOA 2010. 

5. The Commission seeks to assist the Tribunal by making written submissions regarding:

a. The scope and application of an employer’s obligation to accommodate an employee’s responsibilities as a parent or carer; 
b. The interpretation of ‘direct discrimination’; 

c. The interpretation of ‘indirect discrimination’; 

d. The interpretation of ‘employment activity’; and 

e. The Tribunal’s power to make orders to prevent future breaches of the EOA 2010, including the positive duty. 

B: BACKGROUND

6. On 10 December 2012, the Applicant lodged a complaint with the Tribunal alleging that Catherine Dillon (First Respondent) had directly discriminated against the Applicant on the basis of her parental status and employment activity. Further, the Applicant alleged that Mount Saint Joseph Girls’ College (Second Respondent) is vicariously liable for the conduct of the First Respondent. 
7. The Applicant also alleged that the Second Respondent breached section 19 of the EOA 2010. In particular, the Applicant alleged that the Second Respondent unreasonably refused to accommodate the Applicant’s responsibilities as a parent by rejecting her application for unpaid leave to accompany her son to a baseball competition in Japan. 
C: EMPLOYER’S OBLIGATION TO ACCOMMODATE EMPLOYEE’S RESPONSIBILITIES AS PARENT OR CARER 
8. An employer’s obligation to accommodate an employee’s responsibilities as a parent or carer was first introduced on 1 September 2008 as the new section 14A of the Equal Opportunity Act 1995 (EOA 1995) (now repealed).
 The amendments were introduced to provide workers with parental or carers responsibilities with greater protection from discrimination in the workplace and to facilitate economic participation in the community. 
9. As noted in the Second Reading Speech for the amending Bill: 

It is well recognised that flexible working arrangements benefit employers, employees and their families and that improving work and family balance is directly related to retaining skilled staff, especially women with family and carer responsibilities. This saves employers recruitment and training costs and ultimately boosts productivity.

10. At the same time, the definition of discrimination in section 7(1) of the EOA 1995 was amended to include a breach of section 14A. The Explanatory Memorandum for the amending Bill explained that ‘a person will be able to make a complaint about the contravention … but will not have to prove direct or indirect discrimination [as defined in the EOA 1995] to make out the complaint’.
 
11. Significantly, the Explanatory Memorandum emphasised that: 

Working parents and carers should not be discriminated against for trying to find a decent balance between their work and family responsibilities. Employers, principals and firms should seriously consider how they may be able to accommodate their workers’ family responsibilities in order to allow them to participate as much as possible in the workplace, and workforce as a whole. Employers, principals and firms should not refuse to accommodate family responsibilities unless this is unreasonable in all the circumstances.
 
12. Section 19(1) of the EOA 2010 re-enacts section 14A of the EOA 1995. It provides that an ‘employer must not, in relation to the work arrangements of an employee, unreasonably refuse to accommodate the responsibilities that the employee has as a parent or carer’. 
13. The Commission submits that an employee’s responsibilities as a parent relates to the care, support and supervision of their child or children. This can encompass an employee’s role in supporting a child to participate in activities (including sporting events) that will facilitate the child’s growth and development. 

14. Importantly, if an employee requests flexible work arrangements to care for and supervise a child, the employer must direct its attention to the primary question of whether it can reasonably accommodate the employee’s request for flexible work arrangements (see discussion below), rather than making a value judgment about the nature of those responsibilities. 
15. Like section 7(1) of the EOA 1995, section 7(1)(b) of the EOA 2010 provides that discrimination includes a breach of section 19 of the EOA 2010. Therefore, a breach of the standalone duty in section 19 will amount to discrimination without needing to step through the tests for direct or indirect discrimination.
 
16. Section 19(1) includes examples of how an employer may be able to accommodate an employee’s responsibilities as a parent or carer, including allowing an employee to work from home, have a later start time, or rescheduling staff meetings so that an employee can attend. 

17. The Explanatory Memorandum for the Equal Opportunity Bill 2010 explains that there are a number of other ways that an employer can accommodate an employee’s parental or carer responsibilities, ‘such as by allowing an extension of unpaid leave, but this will depend on the circumstances of the case’.

18. For the purposes of section 19 of the EOA 2010, ‘work arrangements’ is defined broadly to mean arrangements applying to the employee or to the workplace.
 As an example, work arrangements may include arrangements about hours of work, leave arrangements, break times, rosters, staff meetings, and location of work. 
When is a refusal unreasonable? 
19. The failure to accommodate an employee’s request for flexible work arrangements will not amount to discrimination unless the refusal was unreasonable in the circumstances. Whether a refusal was unreasonable will depend on the particular facts and circumstances. 

20. Section 19(2) sets out a non-exhaustive list of factors to be taken into account in determining reasonableness, including:
a. The employee’s circumstances, including the nature of his or her responsibilities as a parent or carer; 

b. The nature of the employee’s role; 

c. The nature of the arrangements required to accommodate those responsibilities; 

d. The financial circumstances of the employer; 

e. The size and nature of the workplace and the employer’s business; 

f. The effect on the workplace and the employer’s business of accommodating those responsibilities, including: 

i. The financial impact of doing so; 
ii. The number of persons who would benefit from or be disadvantaged by doing so; 
iii. The impact on the efficiency and productivity and, if applicable, on customer service of doing so; 

g. The consequences for the employer of making such accommodation; and 
h. The consequences for the employee of not making such accommodation. 
21. These factors are ‘commonsense considerations that aim to encompass the needs of both parties’.
 Importantly, none of these factors are determinative on their own and there may be other factors that are relevant to a particular case.
 
22. The Commission submits that an employer’s primary obligation under section 19 of the EOA 2010 is to accommodate an employee’s request for flexible work arrangements where it is reasonable to do so. This includes giving serious and genuine consideration to an employee’s request for flexible work arrangements on the basis of their responsibilities as a parent or carer. 
23. Each request for flexible work arrangements must be considered individually and will depend on the facts and circumstances of the particular request. A blanket approach to requests for flexible work arrangements is likely to lead to arbitrary outcomes that may not be reasonable in the circumstances. 
24. The Commission submits that an employer must not predetermine the outcome of a proposed request before it is made – that is, an employer must assess the particular facts and circumstances of each request at the time it is made. The Commission notes that the First Respondent had ‘warned’ the Applicant in 2011 that a further period of unpaid leave would not be granted for a third consecutive year, thereby predetermining the outcome of the Applicant’s further request for unpaid leave the following year.

25. It is good practice for employers to consider requests for flexible work arrangements in accordance with an equal opportunity policy. This will also help employers to meet their positive duty to take reasonable and proportionate steps to eliminate discrimination as far as possible.

26. An employer should also be able to explain to an employee why it has refused a request for flexible work arrangements and why the refusal is reasonable in the circumstances. 
27. The Commission notes that even if a decision to refuse a request for flexible work arrangements is in accordance with an existing policy or practice, the decision may still be unreasonable and constitute discrimination under the EOA 2010. It is not sufficient for an employer to refuse a request for flexible work arrangements simply because it does not fit in with current practice. In this respect, any guidance to staff on making decisions about requests for flexible work arrangements must enable staff to exercise their discretion in compliance with the EOA 2010. 

28. The First Respondent notes that the decision to reject the Applicant’s request for a period of unpaid leave was made in accordance with the Victorian Catholic Education Multi-Employer Agreement 2008 (Agreement).
 Relevantly, Clause 15.1 of the Agreement provides that ‘[w]hile an Employee has the right to apply for leave without pay, the granting of such leave is at the discretion of the Employer’. 

29. The Commission notes that the exercise of the discretion in Clause 15.1 of the Agreement must be in accordance with the Respondents’ obligations under the 
EOA 2010, including the obligation to reasonably accommodate an employee’s responsibilities as a parent. 

30. Although an employer is required to consider all relevant facts and circumstances in determining whether to grant a request for flexible work arrangements, this does not mean that an employer must agree to every request for changes to existing work arrangements. The Tribunal in Richold v State of Victoria, Department of Justice said that the obligation ‘does not require an employer to entirely subjugate its own interests to the interests of the employee as a parent or carer. Rather, it requires a reasonable accommodation between the two’.
 Richold concerned the rostering of casual corrections staff and changes that had been made to address equity concerns about the allocation of work. In that case, the complainant under the EOA 1995 was not able to demonstrate that the arrangements were unreasonable. 
31. In this case, the Tribunal must consider the particular circumstances and facts before it to determine whether there has been an unreasonable refusal.

32. Finally, the Commission notes that the policy imperative of creating more flexible work places to facilitate the economic participation of parents has been recognised nationally. The right for parents to request flexible working arrangements is recognised in the National Employment Standards under the Fair Work Act 2009 (Cth). This industrial relations framework gives parents the right to ask for flexible working arrangement to help them to care for their child. Employers need to be able to respond to a request in writing and provide reasons for a refusal. Employers can only refuse the request on ‘reasonable business grounds’. This provides some context to the reasonable steps that employers are required to take.
33. Reasonable flexibility in the workplace is a fundamental requirement to support the economy and ongoing efforts towards substantive equality for women in the workforce, given the bulk of carer responsibilities are undertaken by women. This move towards substantive equality is what the EOA 2010 is designed to achieve and the positive duty in section 15 of the Act puts an onus on all employers in Victoria to take proactive steps to move in this direction.
D: DIRECT DISCRIMINATION 
34. In addition to the Applicant’s claim that the Second Respondent unreasonably refused to accommodate her responsibilities as a parent under section 19 of the EOA 2010, the Applicant is alleging that the First Respondent directly discriminated against her on the basis of her parental status and employment activity. This is a separate claim to the claim under section 19 of the EOA 2010 (discussed above) and must be dealt with in accordance with the test for direct discrimination under section 8 of the EOA 2010. 
35. Under section 8 of the EOA 2010, direct discrimination occurs if a person treats, or proposes to treat, a person with a protected attribute (including parental status and employment activity) unfavourably because of that attribute. The complainant bears the onus of proving that direct discrimination occurred. 
36. In determining whether direct discrimination has occurred, the Tribunal should consider the key difference between the tests for direct discrimination under the EOA 1995 and the EOA 2010. 

37. The definition of direct discrimination under the EOA 1995 relevantly provided that: 

Direct discrimination occurs if a person treats, or proposes to treat, someone with an attribute less favourably than the person treats or would treat someone without that attribute, or with a different attribute, in the same or similar circumstances (emphasis added). 
38. However, under the EOA 2010, the Tribunal does not need to compare the way in which a person with a particular attribute was treated to the way other people without that attribute or with a different attribute may have been treated in a similar situation. It simply has to consider whether the treatment was ‘unfavourable’ to the complainant – in other words, whether it disadvantaged the complainant in a general sense, or whether it was adverse to the complainant’s interests in the particular context.

39. Relevantly, the Explanatory Memorandum for the EOA 2010 explains that: 

Clause 8 differs from section 8 of the Equal Opportunity Act 1995 as it removes the requirement to prove that the treatment was less favourable than the person would treat someone without the attribute or with a different attribute, in the same or similar circumstances and replaces that “comparator test” with a new test based on unfavourable treatment. The intention of the new definition is to overcome the unnecessary technicalities associated with identifying an appropriate comparator when assessing whether direct discrimination has occurred.

The meaning of ‘unfavourable’ 
40. The EOA 2010 does not define the term ‘unfavourable’ for the purposes of direct discrimination. The Commission submits that the term ‘unfavourable’ must be given its ordinary dictionary meaning (see below). 
41. Given the recent commencement of the EOA 2010 on 1 August 2011 and the new test for direct discrimination, the Commission submits that jurisprudence from the Australian Capital Territory (ACT) provides useful guidance on the meaning of ‘unfavourable’ under the EOA 2010. 
42. This is because section 8(1)(a) of the Discrimination Act 1991 (ACT) (ACT Act) is substantially similar to the test for direct discrimination under the EOA 2010. It provides that discrimination occurs where a person ‘treats or proposes to treat the other person unfavourably because the other person has an attribute’ that is protected by law. 

43. In Prezzi v Discrimination Commissioner, the former ACT Civil and Administrative Tribunal (ACT Tribunal) gave the term ‘unfavourable’ its ordinary dictionary meaning.
 ‘Unfavourable’ is defined in the Macquarie Dictionary as ‘not favourable; not propitious; disadvantageous; adverse’.
 
44. In that case, the ACT Tribunal considered the definition of direct discrimination in the ACT Act and held that the term ‘unfavourably’ does not import a comparator test from other Australian jurisdictions where the term ‘less favourably’ is used. Rather: 

[a]ll that is required is an examination of the treatment accorded the aggrieved person or the conditions upon which the aggrieved person is or is proposed to be dealt with. If the consequence for the aggrieved person of the treatment is unfavourable to that person, or if the conditions imposed or proposed would disadvantage that person, there is discrimination where the treatment is given or the condition is imposed because of the relevant attribute possessed by the aggrieved person.

45. The Commission therefore submits that the term ‘unfavourable’ must be interpreted broadly and encompasses treatment that is adverse to the complainant or that causes disadvantage. For example, unfavourable treatment in employment may include unlawful bullying or harassment, denial or refusal of a benefit (such as a period of unpaid leave), unfair allocation of tasks, unfair rostering or being subjected to humiliation. 
Causation 

46. The test for direct discrimination under section 8 of the EOA 2010 requires the Applicant to establish a causal connection between the treatment complained of and the protected attribute – that is, whether the unfavourable treatment occurred ‘because’ of the person’s protected attribute. 
47. Section 8(2)(b) of the EOA 2010 provides that ‘it is irrelevant whether or not the attribute is the only or dominant reason for the treatment, provided that it is a substantial reason’. 
48. For example, in Stern v Depilation & Skincare Pty Ltd,
 the Tribunal found that the complainant’s pregnancy was a ‘substantial reason’ for her redundancy. Although the ‘dominant reason’ for her redundancy was a downturn in business, the Tribunal found that the factor which ‘actuated the minds’ of the decision-makers was the fact that she was a part-time employee working reduced hours. The only reason that the complainant was working part-time was because she was pregnant. 
E: INDIRECT DISCRIMINATION 
49. On the facts raised by the Applicant, the Tribunal may also consider whether indirect discrimination has occurred under section 9 of the EOA 2010. Unlike the test for direct discrimination, the test for indirect discrimination under the EOA 2010 does not require a complainant to establish a causal connection between the alleged discriminatory treatment and the complainant’s protected attribute. 

50. Rather, section 9 of the EOA 2010 provides that indirect discrimination occurs when an unreasonable requirement, condition or practice has, or is likely to have, the effect of disadvantaging persons with a particular protected attribute. 
51. In this way, the protection against indirect discrimination recognises that treating all people the same may unfairly disadvantage some people or groups of people. 

52. Under section 9(2) of the EOA 2010, the person who imposes, or proposes to impose, the requirement, condition or practice, has the burden of proving that the requirement, condition or practice was reasonable. 
53. This was an intentional policy decision based on the fact that the person imposing the requirement, condition or practice is usually better equipped to assess what is reasonable in the circumstances. 

54. As explained in the Explanatory Memorandum for the EOA 2010: 

Requiring the person imposing the requirement, condition or practice to demonstrate that it is reasonable in all of the circumstances reflects the fact that information necessary to make an assessment of what is reasonable is most likely to lie with the person who has imposed the requirement, condition or practice and not the person claiming indirect discrimination.

Formulating the ‘requirement, condition or practice’ 
55. The test for indirect discrimination requires a complainant to formulate the ‘requirement, condition or practice’ that forms the basis of the complaint. The Commission submits that the words ‘requirement, condition or practice’ should be interpreted broadly in light of the objectives of the EOA 2010.

56. For example, a ‘requirement, condition or practice’ for the purposes of section 9 of the EOA 2010 may be that staff are required to work without taking leave during the school term, or that staff are not entitled to take more than one period of unpaid leave during the school year. These blanket requirements may have a disproportionate effect on employees with parental responsibilities during the school year. 

57. The Commission submits that jurisprudence on the federal Sex Discrimination Act 1984 (SDA) provides useful guidance on the meaning of ‘requirement, condition or practice’ under the EOA 2010. Although the SDA and the EOA 2010 operate under different legal frameworks, the tests for indirect discrimination are similar. 

58. Relevantly, section 5(2) of the SDA provides that: 

[A] person (the discriminator) discriminates against another person (the aggrieved person) on the ground of sex of the aggrieved person if the discriminator imposes, or proposes to impose, a condition, requirement or practice that has, or is likely to have, the effect of disadvantaging persons of the same sex as the aggrieved person. 
59. In Australian Iron & Steel Pty Ltd v Banovic,
 Dawson J noted that ‘it is clear that the words ‘requirement or condition’ should be construed broadly so as to cover any form of qualification or prerequisite demanded by an employer of his employee’.

60. As an example, a number of women have successfully argued that a requirement to work full-time after returning from maternity leave is a ‘condition, requirement or practice’ that has the effect of disadvantaging women under s 5(2) of the SDA.

Determining reasonableness 
61. Section 9(3) of the EOA 2010 sets out a non-exhaustive list of factors to be taken into account in determining whether a requirement, condition or practice is reasonable, including: 

(a) the nature and extent of the disadvantage resulting from the imposition, or proposed imposition, of the requirement, condition or practice; 

(b) whether the disadvantage is proportionate to the result sought by the person who imposes, or proposes to impose, the requirement, condition or practice; 

(c) the cost of any alternative requirement, condition or practice; 

(d) the financial circumstances of the person imposing, or proposing to impose, the requirement, condition or practice; or 

(e) whether reasonable adjustments or reasonable accommodation could be made to the requirement, condition or practice to reduce the disadvantage caused, including the availability of an alternative requirement, condition or practice that would achieve the result sought by the person imposing, or proposing to impose, the requirement, condition or practice but would result in less disadvantage. 
The 2010 changes  
62. In determining whether indirect discrimination has occurred, the Tribunal should consider the key differences between the tests for indirect discrimination under the EOA 1995 and the EOA 2010. 

63. The definition of indirect discrimination in the EOA 1995 relevantly provided that: 

Indirect discrimination occurs if a person imposes, or proposes to impose, a requirement, condition or practice: 

(a) that someone with an attribute does not or cannot comply with; 

(b) that a higher proportion of people without that attribute, or with a different attribute, do or can comply with; and 

(c) that is not reasonable. 
64. The Explanatory Memorandum for the EOA 2010 explains that the test for indirect discrimination was changed from the test under the EOA 1995 by: 
- removing the requirement that the person claiming indirect discrimination must demonstrate that he or she cannot comply with the requirement, condition or practice and instead requiring the person to show that the requirement, condition or practice causes, or is likely to cause, him or her disadvantage; 

- removing the requirement that the person claiming indirect discrimination must establish that a substantially higher proportion of people without the attribute that he or she has can comply with the requirement, condition or practice (proportionality test); 

- shifting the onus of proof regarding the reasonableness of the requirement, condition or practice from the person claiming indirect discrimination to the person who imposed or proposes to impose it; 

- extending the factors to be considered in determining whether a requirement, condition or practice is reasonable.

The meaning of ‘disadvantage’ 

65. As explained above, the test for indirect discrimination under the EOA 2010 does not require the applicant to demonstrate that they could not comply with the requirement, condition or practice, and that a substantially higher proportion of people with the particular attribute could. 

66. Rather, section 9(1)(a) of the EOA 2010 focuses on the outcome of an unreasonable requirement, condition or practice on the complainant – that is, whether the requirement, condition or practice causes ‘disadvantage’ to a person with a particular protected attribute. 
67. The EOA 2010 does not define ‘disadvantage’. However, the Commission submits that the term ‘disadvantage’ should be given its ordinary dictionary meaning. Relevantly, the Macquarie Dictionary defines ‘disadvantage’ to include the ‘absence or deprivation of advantage’ or ‘any unfavourable circumstance or condition’.

68. In light of the objectives of the EOA 2010 (including to eliminate discrimination to the greatest possible extent), the term ‘disadvantage’ should be interpreted broadly taking into account the particular facts and circumstances. 

69. The Commission submits that case law on the SDA also provides useful guidance on the meaning of ‘disadvantage’ under section 9 of the EOA 2010. 
70. In particular, there have been a number of cases under the SDA which establish that inflexible work arrangements can have the effect of disadvantaging women in the workplace.

71. For example, in Hickie v Hunt & Hunt,
 Commissioner Evatt found that the condition or requirement that the complainant work full-time to maintain her position was a condition or requirement that was likely to disadvantage women.

72. More generally, in Howe v Qantas Airways Ltd,
 Driver FM stated (in obiter) that: 

[T]he present state of Australian society shows that women are the dominant caregivers to young children. While that positions remains (and it may well change over time), s 5(2) of the SDA operates to protect women against indirect discrimination in the performance of that care giving role.

73. The Commission therefore submits that the term ‘disadvantage’ should be interpreted broadly to encompass a range of different circumstances, including the denial of a benefit (such as refusing an employee’s request for a period of unpaid leave where the employee has exhausted their paid leave entitlements). 
F: EMPLOYMENT ACTIVITY 
74. Employment activity is one of the protected attributes under the EOA 2010. 

75. This means that the attribute of employment activity can form the basis of a complaint of direct discrimination or indirect discrimination. For example, 

· Direct discrimination may occur if an employer treats, or proposes to treat, an employee with the employment activity attribute unfavourably because of that attribute; and 

· Indirect discrimination may occur where an employer imposes an unreasonable requirement, condition or practice that has, or is likely to have, the effect of disadvantaging persons with the employment activity attribute. 
76. Broadly speaking, employment activity means an employee asking reasonable questions or communicating concerns about their employment entitlements. 

77. ‘Employment activity’ is defined in section 4 of the EOA 2010 to mean an employee in his or her individual capacity: 

a. making a reasonable request to his or her employer, orally or in writing, for information regarding his or her employment entitlements; or 

b. communicating to his or her employer, orally or in writing, the employee’s concern that he or she has not been, is not being or will not be, given some or all of his employment entitlements. 

78. ‘Employment entitlements’ are also defined in section 4 to include an employee’s rights and entitlements under an applicable: 

a. contract of service; 

b. federal agreement or award; 

c. minimum wage order under the Fair Work Act 2009 (Cth); 

d. contract for services; 

e. Act or enactment (i.e. a rule, regulation, by-law, local law, order, Order in Council, proclamation, or other instrument of a legislative character); or 

f. law of the Commonwealth. 

79. The attribute of ‘employment activity’ was introduced to the EOA 1995 in 2007.
 The Explanatory Memorandum for the amending Bill noted that the amendment sought to:

[p]rovide further protection to Victorian employees where, in their individual capacity, they make a reasonable request to their employer for information about their employment entitlements or communicate concerns to their employer about whether they have been, are being, or will be given their employment entitlements.

80. The Explanatory Memorandum for the amending Bill clarifies that a request for information ‘does not extend to questions unrelated to or outside of an employee’s existing employment entitlements’.
 However, it would include ‘questions about the source of the employee’s employment entitlements, what the entitlements are and whether the employee has been, is being, or will be given those entitlements’.
 For example: 
· What is my rate of pay?

· How many holidays have I accrued? 

· Do I have an entitlement to paid maternity leave? 

· Have I been paid for those extra hours I worked?

· Will I be able to take my annual leave next month?

81. The employment activity attribute also covers an employee communicating a concern to his or her employer about whether their employment entitlements have not been, are not being, or will not be given to him or her. The Explanatory Memorandum for the amending Bill provides the following examples: 

· I am worried that I have not been paid my overtime allowance. 
· Why am I not being paid at the correct rate of pay?
· Someone has told me that the company is going under and I will not be paid my redundancy pay.

82. The Explanatory Memorandum makes it clear that: 

It is not intended, however, that the attribute provide a mechanism for enforcing employment entitlements or for negotiating a pay rise or other terms and conditions of employment more generous or different than those to which an employee is currently entitled.

83. Finally, in determining whether direct discrimination has occurred on the basis of a complainant’s employment activity, the Tribunal needs to be satisfied that there is a causal connection between the treatment complained of and the complainant’s employment activity. 
G: REMEDIES AND THE POSITIVE DUTY 
84. Under section 125(1)(a) of the EOA 2010, if the Tribunal finds that a person has breached the EOA 2010, it may make an order that the person refrain from committing any further breaches of the Act. Section 125(1)(a) is not limited to breaches in particular Parts of the Act. 
85. Section 125(1)(a) of the EOA 2010 differs in a significant respect to the equivalent provision in section 136(a)(i) of the EOA 1995. Section 136(a)(i) of the EOA 1995 provided that the Tribunal may make an order that the person refrain from committing any further breaches of the EOA 1995 ‘in relation to the complainant’. However, under the EOA 2010 there is no requirement to link the orders that the Tribunal may make to orders ‘in relation to the complainant’. 

86. In Victoria v Turner,
 the Supreme Court of Victoria outlined the following principles in relation to section 136(a)(i) of the EOA 1995 which are relevant to the interpretation of section 125(1)(a) of the EOA 2010: 

An order to refrain from committing any further contravention of the EO Act can be made under s 136(a)(i) in respect of a continuing contravention of the EO Act or a threatened repetition of a previous contravention of the EO Act. 

However, before the Tribunal can make an order under s 136(a)(i) in respect of indirect discrimination, the Tribunal must be satisfied, at the time of making the order, that the requirements of s 9 of the EO Act continue to be met, including that the respondent continued to impose an unreasonable discriminatory condition on the complainant. An order is not authorised by s 136(a)(i) where the respondent has ceased to impose the discriminatory condition and there is no threat to reimpose it or where the discriminatory conduct is of a one-off nature and is incapable of repetition.

87. Given that section 125(1)(a) is not limited to breaches in particular Parts of the Act and is not limited to orders ‘in relation to the complainant’, the Commission submits that the Tribunal can make orders to prevent further breaches of the EOA 2010 generally (including further breaches of the positive duty under section 15 of the EOA 2010). 

88. The positive duty requires all organisations covered by the EOA 2010 to take reasonable and proportionate measures to eliminate discrimination, sexual harassment and victimisation as far as possible.
 This means that organisations need to take proactive steps to prevent discrimination, sexual harassment and victimisation from occurring in the first place. 
89. Therefore, the Commission submits that under section 125(1)(a), provided that the Tribunal is satisfied that the discrimination is continuing, the Tribunal may make orders to prevent further breaches of the positive duty (for example, to prevent the ongoing application of discriminatory workplace policies and practices). 

8 July 2013
Emma Coetsee 

Legal Officer 

Victorian Equal Opportunity and Human Rights Commission
� Equal Opportunity Amendment (Family Responsibilities) Act 2008 (Vic). 


� Second Reading Speech for the Equal Opportunity Amendment (Family Responsibilities) Bill 2007. 


� Explanatory Memorandum for the Equal Opportunity Amendment (Family Responsibilities) Bill 2007, 1. 


� Ibid, 2. 


� Explanatory Memorandum for the Equal Opportunity Bill 2010, 12.


� Ibid, 19. 


� EOA 2010 (Vic), s 4.


� Second Reading for the Equal Opportunity Amendment (Family Responsibilities) Bill 2007. 


� Explanatory Memorandum for the Equal Opportunity Bill 2010, 20. 


� Witness Statement of Catherine Maree Dillon (First Respondent), 21 June 2013, paragraph 48. 


� EOA 2010, s 15(2). 


� Witness Statement of Catherine Maree Dillon (First Respondent), 21 June 2013, paragraph 49. 


� [2010] VCAT 433. 


� Explanatory Memorandum, Equal Opportunity Bill 2010, 12-13. 


� Prezzi, Patricia Anne and Discrimination Commissioner [1996] ACTAAT 132.


� The Macquarie Dictionary (July 2013), http://www.macquariedictionary.com.au/anonymous@9c9FFA37041876/-/p/dict/index.html.


� Prezzi, Patricia Anne and Discrimination Commissioner [1996] ACTAAT 132, 22-24.


� [2009] VCAT 2725. 


� Explanatory Memorandum, Equal Opportunity Bill 2010, 14. 


� (1989) 168 CLR 165. 


� Ibid, 185; cited with approval by the High Court in Waters v Public Transport Corporation (1991) 173 CLR 349 in the context of the indirect discrimination provisions of the Equal Opportunity Act 1984 (Vic). 


� Hickie v Hunt & Hunt [1998] HREOCA; Escobar v Rainbow Printing (No 2) [2002] FMCA 122; Mayer v Australian Nuclear Science & Technology Organisation [2003] FMCA 209. 


� Explanatory Memorandum, Equal Opportunity Bill 2010, 13-14.


� The Macquarie Dictionary (July 2013), http://www.macquariedictionary.com.au/anonymous@9c9FFA37041876/-/p/dict/index.html


� Hickie v Hunt & Hunt [1998] HREOCA; Escobar v Rainbow Printing (No 2) [2002] FMCA 122; Mayer v Australian Nuclear Science & Technology Organisation [2003] FMCA 209. 


� [1998] HREOCA 8. 


� (2004) 188 FLR 1. 


� Ibid, 147. 


� Equal Opportunity Amendment Bill 2007 (Vic). 


� Explanatory Memorandum to the Equal Opportunity Amendment Bill 2007 (Vic), 1. 


� Ibid, 3. 


� Ibid, 3. 


� Ibid, 3. 


� Ibid, 3-4. 


� Ibid, 4. 


� [2009] VSC 66. 


� Ibid, 171. 


� EOA 2010, s 15. 





PAGE  
1

