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SUBMISSIONS OF THE VICTORIAN EQUAL OPPORTUNITY AND 
HUMAN RIGHTS COMMISSION

A. INTRODUCTION
1. By letter dated 11 November 2011, the Victorian Equal Opportunity and Human Rights Commission (‘Commission’) sought leave to intervene in this matter pursuant to section 159 of the Equal Opportunity Act 2010 (Vic) (‘EOA 2010’) to provide submissions on the requirements and implications of sections 89 and 90 of the EOA 2010 in the context of this application. The Tribunal made orders on 
20 December 2011 granting leave and joining the Commission as a party.
2. When considering the application, the Tribunal must assess whether:
(a) the exemption is unnecessary. In particular, with reference to whether federal legislation authorises some of the proposed conduct.

(b) the exemption sought satisfies the criteria in section 90(b) by being a reasonable limit on the equality right under section 7(2) of the Charter. In particular whether the desired outcomes could be achieved in a manner that is less restrictive of the equality right. 
(c) because the granting of an exemption is an administrative process and the Tribunal is therefore a public authority under the Charter of Human Rights and Responsibilities Act 2006 (Vic) (‘Charter’) for these purposes, whether granting the exemption in the terms sought would involve a contravention of the Tribunal’s obligations as a public authority under section 38 of the Charter. In particular, whether the desired outcomes could be achieved in a manner that is less restrictive of not just the equality right, but also any other relevant Charter rights. 

B. BACKGROUND
3. The Applicant was granted an exemption on 11 September 2008 pursuant to 
section 83 of the Equal Opportunity Act 1995 (EOA 1995) to enable it to discriminate on the grounds of nationality against any member of its workforce or person wishing to join its workforce in relation to controlling access to specified technology or technical data for defence-related projects, to enable it to comply with its other statutory obligations and its contractual obligations (‘the proposed discrimination’). The Applicant seeks a renewal of this exemption under section 89 of the EOA 2010.
4. In order to perform its work the Applicant needs access to certain controlled material, access to which is regulated under the Australian Security Intelligence Organisation Act 1979 (Cth) (ASIO Act) and certain laws of the United States of America - the Arms Control Export Act 22 USC (2004) and the International Traffic in Arms Regulations 22 CFR (2003) (‘ITAR’). Recently, a new exemption has been introduced under ITAR that does not preclude access to unclassified ITAR controlled material by individuals of a particular race or national origin. This new exemption has been in effect since 15 August 2011 and contracts to which it applies will come into less conflict with anti-discrimination laws and the right to equality. 
C.THE EXEMPTION POWER

5. Section 89 of the EOA 2010 provides that the Tribunal may grant an exemption from any of the provisions of the EOA 2010 in relation to certain people or activities or in any other circumstances specified by the Tribunal, subject to any conditions the Tribunal may impose.

6. Section 90 of the EOA 2010 outlines the factors to be considered by the Tribunal when deciding exemption applications:

In deciding whether to grant, renew or revoke an exemption, the Tribunal must consider – 

(a) whether the proposed exemption is unnecessary because – 

(i) an exception or exemption in this Act already applies to the conduct sought to be exempted; or

(ii)
the conduct sought to be exempted would not amount to prohibited discrimination; and

(b) whether the proposed exemption is a reasonable limitation on the right to equality set out in the Charter of Human Rights and Responsibilities; and

(c) all the relevant circumstances of the case.

7. The Statement of Compatibility for the EOA 2010 discusses the exemption provisions:

Clause 89 allows for the granting, revocation or renewal of applications to the tribunal for a temporary exemption from the act. An exemption makes conduct that would otherwise be unlawful, lawful for the duration of the exemption. While the process prescribing the exemption process does not itself limit the right to equality, an exemption will limit the right to equality and may impact on other rights depending on the nature of the exemption.

Clause 90 provides that the tribunal must consider certain factors when making decisions to grant, renew or revoke an exemption.

One of these is whether the proposed exemptions (sic) is a reasonable limitation on the right to equality in the charter. In this way, the exemption process ensures that all exemption applications will be assessed according to the reasonable limitations test in section 7(2) of the charter and that all exemptions that are granted or renewed will be compatible with the charter.
 (emphasis added)
8. The explanatory material outlined above, indicates that exemptions cannot be granted unless the exemption is ‘compatible with the charter’. Consistently with the interpretive obligation in section 32 of the Charter, this interpretation of 
section 90 must be applied by the Tribunal because it would ensure the section only empowered decisions that are ‘compatible with human rights’.
 This means that an exemption must be ‘compatible’ with the Charter right to equality according to the ‘reasonable limits’ test in section 7(2) of the Charter. The Commission submits that the consideration required by section 90(b) of the EOA 2010 implies a positive conclusion on compatibility must be reached, not simply that the relevant matters are considered.
9. Although the exemption provisions in sections 89 and 90 of the EOA 2010 are new, there is guidance on how the Tribunal should apply the section 7(2) test to exemptions, from previous cases where the Tribunal has looked at its section 38 obligations under the Charter. The application of the reasonable limits test will be discussed below.
D. THE TRIBUNAL’S CHARTER OBLIGATIONS WHEN DECIDING EXEMPTION APPLICATIONS 

10. The legislative requirement that an exemption be acceptable under the ‘reasonable limits’ test is reinforced by the ‘public authority’ obligations imposed by section 38 of the Charter upon the Tribunal when it is making exemption decisions under the EOA 2010. These obligations have been considered in the context of the exemption provision in the previous equal opportunity legislation. The leading judgment on the Tribunal’s obligations under the Charter when deciding exemption matters is Lifestyle Communities (No 3).
 In this case Justice Bell found that the Tribunal is a public authority within section 4(1) of the Charter when exercising the discretion in the previous exemption provision,
 giving it obligations under section 38 of the Charter.
 Justice Bell considered that section 38 of the Charter requires an assessment of the rights limitation against the countervailing interests under section 7(2) of the Charter.
 He notes:

The onus of establishing that the activity for which exemption is sought is justified under s 7(2)… lies on the person seeking the exemption or relying on the measure. The standard of proof is the ordinary standard of the balance of probabilities.

… If the measure is not justified, it will be incompatible with human rights, and the tribunal would be acting unlawfully in granting it. If the measure is justified, it will not be incompatible with human rights, and the tribunal can act lawfully in granting it.

11. Section 38 of the Charter makes it unlawful for the Tribunal to exercise the exemption discretion in a manner that does not give proper consideration to the equality right and any other rights engaged by a proposed exemption (for example the privacy right). 
12. The Supreme Court in Castles v Secretary to the Department of Justice [2010] VSC  310 commented on the judicial task of considering whether a public authority has given ‘proper consideration’ under section 38, noting that there must be some evidence that: 
…the decision-maker seriously turned his or her mind to the possible impact of the decision on a person’s human rights and the implications thereof for the affected person and that the countervailing interests or obligations were identified.

13. The approach set out in Lifestyle has been followed in two exemption decisions in relation to defence contracting companies under the previous legislation in the last year – Raytheon Australia Pty Ltd
 and Thales Australia Limited and ADI Munitions Pty Ltd
. 
14. The approach taken by Justice Bell in the Lifestyle Communities (No 3)
 was endorsed in the Statement of Compatibility for the EOA 2010.

15. The Tribunal will fulfil its obligations under section 38 if it applies the exemption provision in the manner indicated in Lifestyle. The assessment of the limitation of the equality right will be the same under paragraph (b) of section 90 (discussed below). However, section 38 relates to all Charter rights not just the equality right. If any other rights are engaged by the application (such as the privacy right), the Tribunal must consider whether the purpose of the limit is sufficiently important to limit those rights as well.
E. APPLYING SECTION 90 OF THE EOA 2010
16. In accordance with section 90 of the EOA 2010 the first question the Tribunal must answer when considering this application is whether an exemption is unnecessary, either because of an exception or because it does not amount to prohibited discrimination. 
17. Relevantly to these circumstances, section 75(1) of the EOA 2010 provides: 

A person may discriminate if the discrimination is necessary to comply with, or is authorised by, a provision of –

(a) an Act, other than this Act; or

(b) an enactment, other than an enactment under this Act.
18. Paragraph [8] of the Affidavit of David Mahoney indicates that some of the activities to be covered by the exemption are required by the ASIO Act. Section 75(1) of the EOA 2010 may mean that some or all of the exemption may not be necessary. The Tribunal will therefore need to consider whether section 75(1) of the EOA 2010 makes any of the exemption sought unnecessary because the relevant activities are authorised by the ASIO Act.

19. The second question that section 90 stipulates that the Tribunal must consider is whether the proposed exemption is a reasonable limit on the right to equality. Every application for an exemption will engage the right to recognition and equality before the law set out in section 8 of the Charter, in particular subsection (3), which provides:

Every person is equal before the law and is entitled to the equal protection of the law without discrimination and has the right to equal and effective protection against discrimination.

20. Section 7(2) of the Charter sets out the framework for considering whether a proposed exemption is a ‘reasonable limitation on the right to equality set out in the Charter’. It provides:

A human right may be subject under law only to such reasonable limits as can be demonstrably justified in a free and democratic society based on human dignity, equality and freedom, and taking into account all relevant factors including –

(a) the nature of the right; and

(b) the importance of the purpose of the limitation; and

(c) the nature and extent of the limitation; and

(d) the relationship between the limitation and its purpose; and

(e) any less restrictive means reasonably available to achieve the purpose that the limitation seeks to achieve.
21. An exemption would constitute a limit that is ‘under law’ but it must also be shown by the applicant to be ‘justified in a free and democratic society based on human dignity, equality and freedom’, taking into account the listed factors. The Lifestyle decision provides a useful discussion of how to apply section 7(2) of the Charter when considering whether to grant an exemption. That decision provides the following guidance:

· The nature of the right and the importance of the purpose of the limitation are ‘foundational’.
 

· When looking at the importance of the purpose of the limitation ‘the focus is on the underlying values and interests of the purpose, which are considered against the value system of the Charter. The purpose must accord with the values of the Charter and be sufficiently important to warrant the limitation.’
 

· ‘When the values protected by the rights have been identified and the purpose of the limitation is seen to be important enough to warrant some limitation on those rights, the proportionality of the limitation can be assessed according to the other factors.’

· Finally ‘any limitations should impair human rights as little as possible and will not be proportionate and justified if they go further.’

22. The nature of the equality right in section 8 of the Charter is discussed in the Lifestyle decision. An extensive quote from this decision is useful because this right is central to the decision that the Tribunal is required to make:

In the first paragraph of the second reading speech for the Charter, the 
Attorney-General stressed the fundamental value of equality, which he linked to democracy. The preamble to the Charter states “all people are born free and equal in dignity and rights.” The first human right recognised in the Charter (in s 8) is equality and its natural correlatives – freedom and protection from discrimination. It is a recurring theme in the other rights. Equality permeates every pore of the Charter.

The human rights of equality and non-discrimination are of fundamental importance to individuals, society and democracy. Any limitations must be subject to a stringent standard of objective justification. Equality means substantive equality, not just formal equality. Where differentiation is a measure for redressing disadvantage, it is not discrimination because it furthers equality.

The bedrock value is that everybody without exception has a unique human dignity which is their birthright. As people are born, so must they be able to live…

To treat somebody differently because of an attribute, such as gender, age or political or religious belief, is to make stereotypical assumptions about them personally and their behaviour. When a difference in treatment is not rationally based on individual worth and merit, but on the basis of such an attribute, the individual is not treated because of who they are. They are treated because of the stigma attached to the attribute. The individual can experience emotional pain, distress and a grievous loss of personal dignity and self-worth. It makes the individual feel less than the valuable human being they are. It undermines their sense of personal autonomy and their capacity for self-realisation. Depending on its nature, unequal treatment can also have serious, and even traumatic, physical, social or economic consequences for the individual and their families…

Equal respect for individual worth is the foundation of a pluralist and egalitarian society. Tolerance of difference, protection of minorities and encouragement of freedom for everybody are the basis of the interactions by which society functions as a coherent whole. When some people are stigmatized by reference to irrelevant personal attributes, their place in society is diminished, even denigrated. This diminishes society as a whole, introduces a negative dimension into social relations and potentially undermines social cohesion. When society could be enriched, it is diminished, when society could harness the talents of everybody, the talents of some are not harnessed at all.

23. The ACT Human Rights Commission has discussed the harm that is caused by discrimination in the context of an equal opportunity exemption application by a defence company similar to the exemption sought by the Applicant:

Individuals who are discriminated against for reasons such as race, including their nationality or national origin may experience feelings of humiliation, rejection, insecurity, loss of confidence, identity and self-esteem. Their physical and mental health as well as their personal and social relationships can be adversely affected. Discrimination is understood to adversely affect mental health by contributing to stress and poor self-perception and by limiting access to other resources required for good health (such as employment and education). Studies indicate a strong link between perceived racial and ethnic discrimination and sense of well-being, self-esteem and psychological stress, major depression and anxiety and other mental disorders. Many of these effects have been identified in discrimination complaints before the Commission, as well as in other jurisdictions.

The grant of this exemption would send out a message that the right to equality and non-discrimination is not fundamental to the values of a civilized, democratic society, but is a commodity subordinate to other tradeable interests. This is not a time of national emergency when such measures may be necessary or justified through a formal derogation by Australia from its international human rights obligations.

Already some members of ethnic or religious minority backgrounds are feeling vulnerable to racial hostility and the grant of this exemption may serve to legitimize such hostility, despite the genuine mitigation efforts that Raytheon is committed to. It is particularly important to uphold human rights and combat expressions of racism in the current environment where people can be branded as terrorist suspects just by virtue of their ethnic/national origin or religious belief, as evidenced by actual complaints to the Commission.

24. The importance of the purpose of the limitation must then be considered. Any limits on human rights must be justifiable in the context of a free and democratic society based on human dignity, equality and freedom (s 7(2) of the Charter). Because the main right that would be limited by the proposed exemption is the equality right, which reflects one of the very qualities that is said to define the society we aspire to live in, the factors weighing in favour of the exemption will have to be of cardinal importance to that same society (one that is based on human dignity, equality and freedom). 

25. It is up to the Applicant to demonstrate the importance of the purpose of the limitation to the Tribunal – generally this will be done by putting evidence of its importance before the Tribunal.
 The section imposes a ‘stringent standard of justification which can be satisfied only when there is a pressing and substantial need for limitation’.
 The Commission submits that, in accordance with the Tribunal’s obligations as a public authority, the Tribunal should give rigorous consideration to the purpose of the limitation on the equality right, to ensure that any limit imposed by the proposed exemption is warranted having regard to the fundamental nature of the right to equality.
26. In considering the importance of the purpose of the limitation the Commission submits that the Tribunal should maintain a distinction between the private economic purposes and the public safety purposes of these ITAR-related exemptions. Such a distinction can be seen in the comments of President Peedom in Raytheon Australia Pty Ltd & Ors & ACT Human Rights Commission [2008] ACTAAT 19:

It is, in my view, arguable that in assessing the importance of the purpose of the limitation that would be placed on the right by the grant of the exemption sought… the potential impact of the limitation proposed by the exemption sought by the applicants upon the employment opportunities that the applicant’s operations in the ACT afford as well as the commercial viability of those operations may not, by themselves, be sufficient to outweigh the harmful effects that would result from the grant of an exemption. It may be that those are consequences which the applicants and the community are required to accept as a cost of ensuring that human rights are protected.

More difficult, however, is the balance to be struck against issues affecting national defence and security. The elimination of discrimination based upon race and nationality may make a significant contribution to the avoidance of conflict and the requirement for security measures in consequence of it. National defence and security is, however, likely to be a more complex issue and unlikely to be addressed solely by that means. The measures adopted by the government of Australia for the defence of the nation and for securing the security of its citizens and the need for those measures are not, of necessity, matters about which informed findings can be made by the Tribunal so as to enable a balancing of those issues against  the erosion of the human rights which the exemption sought would permit…
Clearly, any significant compromising of the defence and security of the nation is a matter of paramount importance…

27. The Commission submits that prioritising private economic purposes over human dignity does not ‘accord with the value system of the Charter’ in the sense referred to by Justice Bell. 
 The exemption decisions in Raytheon Australia Pty Ltd
 and Thales Australia Limited and ADI Munitions Pty Ltd
, considered under the previous legislation, confirm that ‘profitability alone would not be a sufficient basis for the granting of an exemption’.
 
28. The Commission submits that the inclusion of the reasonable limits test in subsection 90(b) of the EOA 2010 indicates that human rights will weigh heavily in the balance against discrimination that is motivated by commercial interests.
29. If it is demonstrated to the Tribunal that the purpose of the limitation is important enough to override the right to equality then the proportionality of the limit must be considered by looking at, amongst other things, the factors set out in 
paragraphs (c), (d) and (e) of section 7(2) of the Charter.
30. The onus is on the Applicant to demonstrate proportionality, and the Commission submits that there are a number of issues relevant to proportionality that should be carefully examined by the Tribunal. 
31. In its decision in Thales Australia Limited and ADI Munitions Pty Ltd [2011] VCAT 729 the Tribunal concluded that the exemption sought would amount to a reasonable limit on the rights to protection from discrimination and to privacy, however that was on the basis that the exemption was necessary and that no less restrictive option was available:

I am satisfied that the terms of the exemption sought goes no further than is necessary to allow the Applicant Companies to comply with the US Export Laws. The exemption is designed to meet that purpose and no less restrictive option is available. Should the approach taken by the US change at some time in the future, the exemption may be able to be modified or revoked. That would be welcome.
      
32. So a relevant question for the Tribunal to ask in this matter is whether the Applicant can seek to have the new ITAR exemptions which do not preclude access to unclassified ITAR controlled material by individuals of a particular race or national origin, apply to its contracts.

33. Although this option would still require an exemption, it would be a more limited exemption and therefore more likely than the exemption currently sought to satisfy the reasonable limits test. 
34. This goes to the question of whether the exemption is necessary and whether there is a less restrictive option reasonably available. It should also inform the Tribunal’s consideration of whether any amendments to the terms of the exemption sought are appropriate, such as the length of time any exemption granted will apply for.

35. Section 90 of the EOA 2010 requires the Tribunal to consider ‘all the relevant circumstances of the case’. The Commission makes no submissions on this point.
F. OTHER CHARTER OBLIGATIONS

36. As noted in paragraph 2 above, when making an administrative decision and therefore acting as a public authority under the Charter, the Tribunal has an obligation under section 38 of the Charter to give proper consideration to all relevant human rights when making a decision.

37. The right to privacy in section 13 of the Charter is particularly relevant to this exemption application. 

38. In Thales Australia Limited and ADI Munitions Pty Ltd the Tribunal stated that:
For the purposes of this application I have proceeded on the basis that section 13 may be engaged but note that, having regard to the meaning of the word “arbitrary” discussed by Kaye J in WBM v Chief Commissioner of Police it is arguable that in the circumstances which apply here, there is no arbitrary interference with the privacy rights protected by section 13. As the interference with privacy will be undertaken only if the exemption is granted, it will not be unlawful.

39. The Commission notes that WBM v Chief Commissioner of Police
 is currently the subject of an appeal which has not yet been heard. However, the Commission respectfully submits that the interpretation of the privacy right adopted by 
Justice Kaye should not be applied here, primarily because it does not give full meaning to the terms ‘unlawfully or arbitrarily’ in section 13(a), nor does it take into account the international human rights jurisprudence on the privacy right in Article 17 of the International Covenant on Civil and Political Rights (ICCPR) on which the Charter right was based.
 The Commission also notes that section 32(2) of the Charter expressly directs attention to international law and comparative material when interpreting a statutory provision, including the Charter.

40. The Commission submits that the Tribunal should adopt the interpretation of the privacy right adopted by Justice Bell in Kracke v Mental Health Review Board.

41. In order to give ‘proper consideration’ to the privacy right in making the exemption decision, the Tribunal will need to consider the impact of the decision on the Applicant’s employees’ right to privacy and what this means for them. In particular section 7(2) requires the Tribunal to consider the nature of the right. 
42. The nature of the privacy right is discussed in Kracke:

The purpose of the right to privacy is to protect people from unjustified interference with their personal and social individuality and identity. It protects the individual’s interest in the freedom of their personal and social sphere in the broad sense. This encompasses their right to individual identity (including sexual identity) and personal development, to establish and develop meaningful social relations and to physical and psychological integrity, including personal security and mental stability.

The fundamental values which the right to privacy expresses are the physical and psychological integrity, the individual and social identity and the autonomy and inherent dignity of the person. 

43. The remaining matters to be considered under section 7(2) will be the same as identified in the ‘reasonable limits’ assessment in relation to the equality right (discussed in the context of applying section 90 of the EOA 2010 above).
G. CONCLUSIONS
44. When considering this Application the Tribunal must consider whether:

· the exemption sought satisfies the criteria in section 90(b) by being a reasonable limit on the equality right under section 7(2) of the Charter. In particular whether the desired outcomes could be achieved in a manner that is less restrictive of the equality right. 

· granting the exemption in the terms sought would involve a contravention of the Tribunal’s obligations as a public authority under section 38 of the Charter. In particular, whether the desired outcomes could be achieved in a manner that is less restrictive of the equality right (and any other relevant Charter rights). 

23 December 2011            
____________________________________________________

Sarala Fitzgerald

Senior Legal Advisor – Human Rights

Victorian Equal Opportunity and Human Rights Commission
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