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SUBMISSIONS OF THE VICTORIAN EQUAL OPPORTUNITY AND HUMAN RIGHTS COMMISSION 
A: INTRODUCTION 
1. The Tribunal granted the Victorian Equal Opportunity and Human Rights Commission (Commission) leave to intervene in this matter on 11 July 2013 pursuant to section 159 of the Equal Opportunity Act 2010 (Vic) (EOA 2010). 

2. Section 159 of the EOA 2010 empowers the Commission to seek leave to intervene in and be joined as a party to proceedings that involve issues of equality of opportunity, discrimination, sexual harassment or victimisation. 
3. The complaint alleges unlawful discrimination in education on the basis of disability, an educational authority’s obligation to make reasonable adjustments for a person with a disability, and victimisation. 
4. As an intervener, the Commission acts as an independent party, exercising its functions under section 155 of the EOA 2010. These include promoting and advancing the objectives of the EOA 2010 and acting as an advocate for the EOA 2010. 

5. The Commission seeks to assist the Tribunal by making submissions on aspects of the EOA 2010 raised by the complaint, including:

a. The definition of ‘disability’; 

b. The interpretation of ‘direct discrimination’; 

c. The interpretation of ‘indirect discrimination’; 

d. The obligation for an educational authority to make reasonable adjustments for a person with a disability; 
e. Victimisation; and 

f. The Tribunal’s power to make orders to prevent future breaches of the EOA 2010, including the positive duty. 
6. The Commission notes that to date there have been few decisions by the Tribunal regarding the EOA 2010 and no decisions by the Tribunal regarding discrimination in education on the basis of disability under the EOA 2010. The Commission’s submissions aim to identify the elements of the EOA 2010 that depart from the EOA 1995, to identify the previous tests and jurisprudence that no longer apply, and to assist the Tribunal in the interpretation of the new or altered provisions of the EOA 2010. 

B: BACKGROUND
7. The Applicant’s son has multiple disabilities, including Autism Spectrum Disorder (ASD) and a Severe Pragmatic Language Disorder.
8. On 20 May 2013, the Applicant, on behalf of her son, lodged a complaint with the Tribunal alleging that Ballarat Christian College (Respondent): 

a. Directly and indirectly discriminated against her son on the basis of his disability under section 38 of the EOA 2010; 
b. Failed to make reasonable adjustments for her son under section 40 of the EOA 2010; and 
c. Victimised the Applicant under section 104(1) of the EOA 2010. 
9. In particular, the Applicant has alleged that the Respondent: 
a. Directly discriminated against her son by refusing to allow him to attend a school activity; and 

b. Indirectly discriminated against her son by imposing an unreasonable requirement or condition that: 

i. he fully participate in his education without a Program Support Group/Student Support Group and an Individual Education Plan/Positive Behaviour Plan; or

ii. in the alternative, that he participate in his education without engaging in challenging behaviours. 

10. The Applicant has also alleged that the Respondent failed to make the following reasonable adjustments to ensure that her son could participate in and derive substantial benefit from his education:

a. The establishment of a Program Support Group/Student Support Group; and 
b. An Individual Education Plan, incorporating a Positive Behaviour Plan, or a standalone Individual Education Plan and Positive Behaviour Plan. 
11. Finally, the Applicant has alleged that the Respondent breached section 104(1) of the EOA 2010 by victimising the Applicant in the belief that the Applicant intended to lodge a complaint of discrimination. 

12. In determining the Applicant’s complaints, the Tribunal must consider each claim separately in light of the particular facts and circumstances of the case. 
C: THE DEFINITION OF ‘DISABILITY’ 
13. The EOA 2010 provides protection from unlawful discrimination on the basis of ‘disability’. 
14. ‘Disability’ is defined in s 4 of the EOA 2010 to mean:

a. Total or partial loss of a bodily function; or

b. The presence in the body of organisms that may cause disease; or

c. Total or partial loss of a part of the body; or

d. Malfunction of the body, including –

i. a mental or psychological disease or disorder;

ii. a condition or disorder that results in a person learning more slowly than people who do not have that condition or disorder; or

e. Malformation or disfigurement of a part of the body – 

and includes a disability that may exist in the future (including because of a genetic predisposition to that disability) and, to avoid doubt, behaviour that is a symptom or manifestation of a disability (emphasis added). 

15. The EOA 2010 replaced the term ‘impairment’ under the EOA 1995 with the more commonly used and easily understood term ‘disability’. While the definition of ‘impairment’ under the EOA 1995 implicitly covered behaviour that was a manifestation of an impairment, the definition of ‘disability’ under the EOA 2010 explicitly includes behaviour that is a symptom or manifestation of a disability.
16. The amended definition of ‘disability’ under the EOA 2010 clarified the law and addressed issues raised by the High Court in Purvis v New South Wales (Department of Education) (Purvis).
 Purvis concerned the treatment of a high school student who had a number of disabilities as the result of an acquired brain injury. The student’s disabilities manifested in violent and disruptive behaviour which ultimately led to his expulsion from the school. 
17. In Purvis, one of the issues before the High Court was whether the student’s behaviour fell within the definition of ‘disability’ under the federal Disability Discrimination Act 1992 (DDA). The High Court adopted a broad definition of ‘disability’ which included behaviour resulting from a disability.
 Relevantly, McHugh and Kirby JJ held that: 

To construe ‘disability’ as including functional difficulties gives effect to the purposes of the Act. Such a construction accords with the Act’s beneficial and remedial nature. In this case, the damage to Mr Hoggan’s brain is a ‘hidden’ impairment – it is not externally apparent unless and until it results in a disability. It is his inability to control his behaviour, rather than the underlying disorder, that inhibits his ability to function in the same way as a non-disabled person in areas covered by the Act, and gives rise to the potential for adverse treatment. To interpret the definition of ‘disability’ as referring only to the underlying disorder undermines the utility of the discrimination prohibition in the case of hidden impairment.

18. As noted above, the Applicant’s son has multiple disabilities, including ASD and a Severe Pragmatic Language Disorder. These disabilities manifest themselves in a number of complex ways. In particular, the Applicant’s son has a deficit in social and communication skills, an inability to easily cope with change or overactivity, difficulty with comprehension and concentration, and poor auditory memory skills.

19. The Applicant’s son was assessed by a psychologist on 11 February 2010 who noted that he can be inappropriate and silly, often does not ‘fit in’, can misinterpret social clues, cannot appropriately take turns in conversation, displays difficulty with pragmatic language skills, can antagonise other people and appear rude and disrespectful, becomes anxious with slight changes if he does not know they are occurring, has low average verbal and social comprehension skills, short-term memory, listening skills and concentration, has impairments in the area of social interaction, communication and imagination (which are characteristics of ASD), and has pragmatic language difficulties that may cause him to behave inappropriately in some situations.

20. On 1 May 2012, the Applicant’s son was assessed by a speech pathologist, who noted, amongst other things, that he has difficulty being able to adequately explain the meaning of words and how words are related and does not dictate if he needs help.
 On 23 June 2012, the speech pathologist reported that the Applicant’s son had ‘borderline’ verbal comprehension skills.

21. The Commission submits that behaviours such as those described by the psychologist and speech pathologist are a symptom or manifestation of the Applicant’s son’s disabilities which fall within the definition of ‘disability’ under the EOA 2010. Therefore, alleged discrimination on the basis of the Applicant’s son’s disabilities includes discrimination on the basis of the behaviour which is a symptom or manifestation of those disabilities. 
D: DISCRIMINATION IN EDUCATION 
22. Section 38 of the EOA 2010 prohibits discrimination against students or prospective students by educational authorities. 

23. More specifically, section 38(2) provides that an educational authority must not discriminate against a student: 
a. by denying or limiting access to any benefit provided by the authority; 

b. by expelling the student; or 

c. by subjecting the student to any other detriment. 
24. The Applicant has alleged that the Respondent discriminated against her son by limiting his access to a benefit under section 38(2). In particular: 
a. Her son was banned from a school activity; and 

b. Her son’s education was often interrupted due to the Respondent’s failure to mitigate the impediments his disabilities posed in the classroom. 

25. In Turner v Department of Education and Training,
 the Tribunal found that ‘class participation, access to the educational curriculum, and (generally) the opportunity to achieve educational potential’ were ‘benefits’ provided by the State of Victoria for the purposes of the equivalent section 37(2)(a) of the EOA 1995.

26. The Commission submits that the term ‘benefits’ under section 38(2)(a) of the EOA 2010 encompasses access to educational activities and to education more generally. 
27.  The Applicant has also alleged that the Respondent discriminated against her son by subjecting him to a detriment under section 38(2) of the EOA 2010. In particular:

a. Due to the Respondent’s failure to provide reasonable adjustments, the impediments his disability posed were not mitigated and his behaviour deteriorated; 
b. The deterioration of his behaviour negatively affected his class participation and his relationships with peers, and brought sanctions from the Respondent; 

c. He was banned from a school activity due to the impediments posed by his disability; 

d. He was subject to misconceived discipline as a result of the impediments his disabilities posed; and 

e. He experienced distress and humiliation due to the actions set out in paragraphs (c) and (d) above. 

28. In order to succeed in a complaint of discrimination under section 38 of the EOA 2010, the Applicant must make out a claim of direct or indirect discrimination on the basis of her son’s disability (discussed below).

E: DIRECT DISCRIMINATION 
29. The Applicant has alleged that the Respondent directly discriminated against her son by refusing to allow him to attend a school activity on ‘the grounds of past challenging behaviours/anticipated challenging behaviours’.

30. Under section 8 of the EOA 2010, direct discrimination occurs if a person treats, or proposes to treat, a person with a protected attribute unfavourably because of that attribute. The test of ‘unfavourable’ treatment is the new test for direct discrimination under the EOA 2010. It replaced the ‘comparator’ test in the EOA 1995.
  

31. The Explanatory Memorandum for the Equal Opportunity Bill 2010 explained that replacing the ‘comparator test’ with a new test based on unfavourable treatment was intended to overcome the ‘unnecessary technicalities associated with identifying an appropriate comparator when assessing whether direct discrimination has occurred’.

32. Under the EOA 2010, the Tribunal simply has to consider whether the treatment was ‘unfavourable’ to the complainant – in other words, whether it disadvantaged the complainant in a general sense, or whether it was adverse to the complainant’s interests in the particular context. Unlike the test for direct discrimination under the EOA 1995, the Tribunal is no longer required to compare the way in which a person with a particular attribute was treated to the way other people without that attribute or with a different attribute may have been treated in a similar situation. 
33. The Tribunal should therefore take a cautious approach to jurisprudence regarding the test for direct discrimination under the EOA 1995 (and in comparative jurisdictions with a similar comparator test to the EOA 1995). In particular, the approach to the comparator test under the DDA outlined by the High Court in Purvis is no longer directly relevant to a claim of direct discrimination under the EOA 2010.

34. The test for discrimination under the EOA 2010 simply prompts the Tribunal to consider whether the Applicant’s son was treated unfavourably on the basis of his disability (including, by virtue of section 4, behaviour that is a symptom or manifestation of that disability). 
The meaning of ‘unfavourable’ 
35. The EOA 2010 does not define the term ‘unfavourable’ for the purposes of direct discrimination. The Commission submits that the term ‘unfavourable’ should be given its ordinary dictionary meaning of ‘not favourable; not propitious; disadvantageous; adverse’.

36. Given the recent commencement of the new test for direct discrimination on 1 August 2011, the Commission submits that jurisprudence from the Australian Capital Territory provides useful guidance on the meaning of ‘unfavourable’ under the EOA 2010. 

37. Section 8(1)(a) of the Discrimination Act 1991 (ACT) (ACT Act) is substantially similar to the test for direct discrimination under the EOA 2010. It provides that discrimination occurs where a person ‘treats or proposes to treat the other person unfavourably because the other person has an attribute’ that is protected by law. 

38. In Prezzi v Discrimination Commissioner,
 the former ACT Civil and Administrative Tribunal (ACT Tribunal) considered the definition of direct discrimination in the ACT Act and held that the term ‘unfavourably’ does not import a comparator test from other Australian jurisdictions where the term ‘less favourably’ is used. Rather: 

[a]ll that is required is an examination of the treatment accorded the aggrieved person or the conditions upon which the aggrieved person is or is proposed to be dealt with. If the consequence for the aggrieved person of the treatment is unfavourable to that person, or if the conditions imposed or proposed would disadvantage that person, there is discrimination where the treatment is given or the condition is imposed because of the relevant attribute possessed by the aggrieved person.

39. The Commission therefore submits that the term ‘unfavourable’ should be interpreted broadly and encompasses treatment that is adverse to the complainant or that causes disadvantage. Further, the Commission submits that refusing to allow a student to attend a school activity may constitute unfavourable treatment. 
Causation 

40. The test for direct discrimination under section 8 of the EOA 2010 requires a complainant to establish a causal connection between the treatment complained of and the protected attribute – that is, whether the unfavourable treatment occurred ‘because’ of the person’s protected attribute. 

41. Section 8(2)(a) of the EOA 2010 confirms that it is irrelevant whether or not the alleged discriminator is aware of the discrimination or considers the treatment to be unfavourable – the unfavourable treatment simply has to be ‘because’ of the person’s protected attribute. Section 10 of the EOA 2010 further provides that ‘in determining whether or not a person discriminates, the person’s motive is irrelevant’.
42. Under section 8(2)(b) of the EOA 2010, it is irrelevant ‘whether or not the attribute is the only or dominant reason for the treatment, provided that it is a substantial reason’. 

43. In Stern v Depilation & Skincare Pty Ltd,
 Deputy President McKenzie stated that:

The attribute need not be the only or dominant reason for the treatment, but must be a substantial reason for it. This means that the attribute must be a reason of substance for that conduct. The motive of the discriminator is irrelevant, and it is also irrelevant whether the discriminator was aware of the discrimination or considered the treatment less favourable.

F: INDIRECT DISCRIMINATION
44. The Applicant has also alleged that the Respondent indirectly discriminated against her son by imposing an unreasonable requirement or condition that:

a. he fully participate in his education without a Program Support Group/Student Support Group and an Individual Education Plan/Positive Behaviour Plan; or

b. in the alternative, that he participate in his education without engaging in challenging behaviours.  
45. Section 9 of the EOA 2010 provides that indirect discrimination occurs if a person imposes, or proposes to impose, a requirement, condition or practice: 

a. that has, or is likely to have, the effect of disadvantaging persons with an attribute; and 

b. that is not reasonable. 

46. In this way, the protection against indirect discrimination recognises that treating all people the same may unfairly disadvantage some people or groups of people. 

47. The EOA 2010 removed the technical difficulties associated with the test for indirect discrimination under the EOA 1995.
 In particular, the EOA 2010:
 

a. Removed the requirement that the person claiming indirect discrimination must demonstrate that he or she cannot comply with the requirement, condition or practice, instead requiring the person to show that the requirement, condition or practice causes, or is likely to cause, him or her disadvantage. 

b. Removed the requirement that the person claiming indirect discrimination must establish that a higher proportion of people without his or her attribute can comply with the requirement, condition or practice. 

c. Shifted the onus of proof regarding the reasonableness of the requirement, condition or practice from the person claiming indirect discrimination to the person who imposed or proposes to impose it.

d. Extended the factors to be considered in determining whether a requirement, condition or practice is reasonable.

48. The Tribunal should therefore treat jurisprudence on the definition of indirect discrimination under the EOA 1995 with caution. 
The ‘requirement, condition or practice’ 
49. The test for indirect discrimination requires a complainant to set out the ‘requirement, condition or practice’ that forms the basis of the complaint. This remains unchanged from the EOA 1995.
50. In this case, the Applicant has alleged that the Respondent imposed an unreasonable  requirement or condition that: 

a. Her son fully participate in his education without a Program Support Group/Student Support Group and an Individual Education Plan/Positive Behaviour Plan; or

b. In the alternative, that her son participate in his education without engaging in challenging behaviours.  

51. The EOA 2010 does not define the terms ‘requirement, condition or practice’. However, case law has established that the terms should be interpreted broadly.

52. The Commission submits that jurisprudence from comparative jurisdictions provides useful guidance on the meaning of ‘requirement, condition or practice’. In Australian Iron & Steel Pty Ltd v Banovic,
 the High Court held that: 
[T]he words “requirement or condition” should be construed broadly so as to cover any form of qualification or prerequisite … Nevertheless, it is necessary in each particular instance to formulate the actual requirement or condition with some precision.

53. A complainant must also identify a requirement, condition or practice that is necessarily separate from the inherent nature of providing education.
 In other words, the requirement, condition or practice must be something ‘over and above’ the inherent terms of providing education. 
54. In Catholic Education Office v Clarke,
 the Full Court of the Federal Court warned that ‘an alleged discriminator should not be permitted to evade the statutory prohibition or indirect discrimination by defining its services so as to incorporate the alleged requirement or condition’.

55. The Commission submits, for example, that it may be an inherent requirement of the provision of education that a student participate in and receive classroom instruction. However, it is not an inherent requirement that a student participates in and receives classroom instruction without the assistance of a teacher’s aide. 
56. This was the case in Turner v Department of Education and Training,
 in which the Tribunal was satisfied that the respondent had imposed a requirement or condition that the complainant access her education without a full-time teacher’s aide. 

57. A number of cases have also identified the requirement that students participate in and receive instruction without the assistance of an Auslan interpreter.

58. Importantly, the requirement, condition or practice does not have to be explicit. It may be implied in the circumstances.
 Therefore, it is open to the Tribunal to find that the alleged requirements or conditions were imposed on the Applicant’s son even if it was not done explicitly.
59. The Tribunal is not bound by a complainant’s formulation of a requirement, condition or practice. Rather, the Tribunal must consider all of the facts and circumstances to determine the true formulation or existence of a requirement, condition or practice.

60. The Commission notes that students with disabilities may be disadvantaged by a requirement to participate in education without reasonable support (such as a Program Support Group or an Individual Education Program), or a requirement to comply with particular standards of behaviour despite the fact that a student’s disability may make it difficult to do so. 
61. The Commission notes that Program Support Groups and Individual Education Programs are standard supports for students with disabilities. For example, Independent Schools Victoria’s Students with Disabilities Handbook strongly recommends that a Program Support Group is established for students with disabilities to plan and evaluate a student’s program, including developing an Individual Education Program, discussion with the school, and regular review and evaluation of the student’s program.
 
Determining reasonableness 
62. Section 9(3) of the EOA 2010 sets out a non-exhaustive list of factors to be taken into account in determining whether a requirement, condition or practice is reasonable, including: 

(a) the nature and extent of the disadvantage resulting from the imposition, or proposed imposition, of the requirement, condition or practice; 

(b) whether the disadvantage is proportionate to the result sought by the person who imposes, or proposes to impose, the requirement, condition or practice; 

(c) the cost of any alternative requirement, condition or practice; 

(d) the financial circumstances of the person imposing, or proposing to impose, the requirement, condition or practice; or 

(e) whether reasonable adjustments or reasonable accommodation could be made to the requirement, condition or practice to reduce the disadvantage caused, including the availability of an alternative requirement, condition or practice that would achieve the result sought by the person imposing, or proposing to impose, the requirement, condition or practice but would result in less disadvantage. 
63. The Applicant has alleged that the requirements or conditions imposed by the Respondent were not reasonable. In particular, the Applicant has alleged that:
 
a. Individual Education Plans/Positive Behaviour Plans are a standard support for children with disabilities in schools; 
b. Evidence-based positive behaviour interventions could have effectively addressed her son’s challenging behaviours if not in whole, in large part; 

c. The formation of a Program Support Group is a standard support for children with disabilities, and engaging external consultants would have provided the school with support to address the impediments his disability supposed; 

d. The failure to provide reasonable adjustments to her son disrupted the learning and well-being of others; 

e. The Respondent was required at all times to comply with the Disability Standards for Education 2005, and did not do so. 
64. In Victoria v Turner (Turner),
 which was decided under the EOA 1995, the Victorian Supreme Court upheld the Tribunal’s finding that the State of Victoria had indirectly discriminated against the Applicant’s daughter in relation to a number of subjects taught in various schools operated by the State over a number of years. In particular, the Court held that it was open for the Tribunal to find that a requirement or condition that the Applicant’s daughter (who suffers from a brain dysfunction) access her education without a full-time teacher’s aide was not reasonable in the circumstances. 

65. In finding that the condition or requirement that the Applicant’s daughter access her education without a full-time teacher’s aide was not reasonable, the Tribunal at first instance noted that: 

The consequences … of her failure to comply with the requirement or condition were and are extremely serious. Her class participation and access to the curriculum have been substantially diminished. Her failure to comply with the requirement or condition has been a significant factor (but not the only significant factor) leading to diminished educational outcomes – outcomes well below the expected level for her age peers.

66. In Turner, the Victorian Supreme Court set out the legal principles which continue to apply to the test for indirect discrimination under section 9 of the EOA 2010, including that:

a. The test of reasonableness is less demanding than one of necessity, but more demanding than one of convenience. The criterion is an objective one, requiring the Tribunal to weigh the nature and extent of the discriminatory effect, on the one hand, against the reasons advanced in favour of the condition, on the other.

b. The Tribunal must consider all the circumstances of the case in determining the reasonableness of the condition. Those circumstances include: 
i. All the circumstances set out in the EOA which are not exhaustive; 

ii. The position of the respondent as well as the complainant;
iii. The financial or economic circumstances of the respondent, including the cost of imposing the condition and the cost of not imposing it;
iv. The availability of an alternative condition which is equally efficacious, and its cost;
v. The presence of a logical and understandable basis for the condition; and 

vi. Where the respondent is a government or statutory body, policy objectives.

c. Where the respondent has a policy or program to deal with the type of disadvantage alleged by the complainant, if the Tribunal decides that the policy is a logical and understandable response to that type of disadvantage, this is an important consideration on the question of whether the alleged discriminatory condition is not reasonable.

d. Whether a condition is not reasonable is a question of fact for the Tribunal to determine.

The meaning of ‘disadvantage’ 

67. Section 9(1)(a) of the EOA 2010 focuses on the outcome of an unreasonable requirement, condition or practice on the complainant – that is, whether the requirement, condition or practice causes ‘disadvantage’ to a person with a particular protected attribute. Significantly, the test for indirect discrimination under the EOA 2010 no longer requires a complainant to demonstrate that they could not comply with the requirement, condition or practice, and that a substantially higher proportion of people with the particular attribute could. 

68. The EOA 2010 does not define ‘disadvantage’. However, the Commission submits that the term ‘disadvantage’ should be given its ordinary dictionary meaning. Relevantly, the Macquarie Dictionary defines ‘disadvantage’ to include the ‘absence or deprivation of advantage’ or ‘any unfavourable circumstance or condition’.

69. In Prezzi v Discrimination Commissioner,
 a decision applying the equivalent test for indirect discrimination under section 8(1)(b) of the ACT Act, the ACT Tribunal held that ‘disadvantage’ occurs simply where treatment is ‘adverse to the complainant’s interests’.
 
70. Relevantly, section 8(1)(b) of the ACT Act provides that a person discriminates against another person if the person imposes or proposes to impose a condition or requirement that has, or is likely to have, the effect of disadvantaging people because they have a protected attribute. 

71. In that case, the ACT Tribunal confirmed that it is not necessary to draw a comparison between the outcomes for people with and without the relevant attribute: 

While the term "disadvantage" might be thought to imply comparison, it does not necessarily do so. The context in which it is used may invite comparison, as where it is clear that what is in issue is comparative treatment, but it may also be used in a context where comparison is absent. The Macquarie Dictionary defines "disadvantage" as "absence or deprivation of advantage; any unfavourable circumstance or condition". The primary meaning of "advantage" does not import comparison; the same dictionary gives it as "any state, circumstance, opportunity or means specially favourable to success, interest or any desired end".

72. The Applicant has alleged that her son was disadvantaged for the following reasons:

a. Without significant formal support during 2012, her son could not attend school without engaging in challenging behaviours, therefore he could not comply with the requirement or condition; 

b. The failure to professionally address the attributes of her son’s disability through reasonable adjustments had the effect that his disability manifested in ongoing challenging behaviours; 

c. The ongoing challenging behaviours led to the Respondent denying him access to benefits other students at his school were able to receive, particularly attending the school activity; 

d. Due to the Respondent’s failure to mitigate the effects of her son’s disability, he: 

i. Was subjected to regular castigation; 

ii. Was isolated from his peers through removal from the class; 

iii. Was unable to form the usual social friendships with his peers; 

iv. Experienced academic delay; and 

v. Experienced distress and humiliation. 

73. In light of the objectives of the EOA 2010, including to eliminate discrimination to the greatest possible extent, the Commission submits that the term ‘disadvantage’ should be interpreted broadly taking into account the facts and circumstances of the case. In particular, the term ‘disadvantage’ may encompass denying a student with a disability access to school activities, failing to provide reasonable adjustments, punishing a student, or removing a student from a class. 

G: REASONABLE ADJUSTMENTS 
74. The Applicant has alleged that her son required the following reasonable adjustments in order to participate in and derive substantial benefit from his education:

a. The establishment of a Program Support Group/Student Support Group; and 
b. An Individual Education Plan, incorporating a Positive Behaviour Plan, or a standalone Individual Education Plan and Positive Behaviour Plan. 

75. Section 40 of the EOA 2010 provides that an educational authority must make reasonable adjustments for a person with a disability unless the person could not participate in or continue to participate in or derive or continue to derive any substantial benefit from an educational program even after the adjustments are made. 

76. The EOA 2010 reframed the implicit requirement to make reasonable adjustments under the EOA 1995 as a positive duty to make reasonable adjustments for a person with a disability. 
77. The obligation to make reasonable adjustments reflects one of the key objectives of the EOA 2010 to ‘promote and facilitate the progressive realisation of equality, as far as reasonably practicable, by recognising that the achievement of substantive equality may require the making of reasonable adjustments’.

78. Section 40 of the EOA 2010 is a standalone provision. Therefore, a contravention of section 40 constitutes unlawful discrimination without needing to prove direct or indirect discrimination.
 
79. Section 40 includes the following examples of reasonable adjustments for a person with a disability: 

· Providing a teacher’s aide or particular software packages for computers; or 

· Moving a particular course or event from an inaccessible venue to an accessible venue. 
80. An educational authority may make adjustments for a person with a disability in a number of other ways. However, this will depend on the particular circumstances of the case.

Determining reasonableness 

81. In determining whether an adjustment is reasonable, all relevant facts and circumstances must be considered, including: 

a. The person’s circumstances, including the nature of their disability; 

b. The nature of the adjustment required to accommodate the person’s disability; 

c. The effect on the person of making the adjustment, including the effect on the person’s ability to achieve learning outcomes, participate in courses or programs, and to work independently; 

d. The effect on the educational authority, staff and other students of making the adjustment, including the financial impact of making the adjustment, and the number of people who would benefit from or be disadvantaged by making the adjustment; 
e. The consequences for the educational authority of making the adjustment; 

f. The consequences for the person of not making the adjustment; 

g. Any relevant action plan made under the Disability Discrimination Act 1992 (Cth) or the Disability Act 2006 (Vic).

82. None of these factors are determinative on their own and there may be other factors that are relevant to a particular case.

83. Section 40 requires an educational authority to balance varying interests. However, the Commission submits that the main focus of the provision is on the needs of the student, and whether reasonable adjustments can facilitate the student’s participation in, or ability to derive a substantial benefit from, an educational program. 
Disability Standards for Education 

84. In determining whether an adjustment is reasonable, the Tribunal must also consider whether the educational authority has complied with, or has been exempted from compliance with, a relevant disability standard made under the DDA. 

85. The interaction between the EOA 2010 and the DDA is explained in section 40(4) of the EOA 2010: 

An educational authority is not required to make an adjustment under subsection 2 to the extent that the educational authority has complied with or has been exempted from compliance with, a relevant disability standard made under the Disability Discrimination Act of the Commonwealth in relation to the subject matter of that adjustment. 
86. The federal Disability Standards for Education 2005 (Disability Standards) were made under the DDA to ensure that students with disabilities are able to access and participate in education on the same basis as other students. 
87. The objects of the Disability Standards are: 

a. To eliminate, as far as possible, discrimination against persons on the ground of disability in the area of education and training; 

b. To ensure, as far as practicable, that persons with disabilities have the same rights to equality before the law in the area of education and training as the rest of the community; and 

c. To promote recognition and acceptance within the community of the principle that persons with disabilities have the same fundamental rights as the rest of the community.

88. The Disability Standards set out how education must be made accessible to students with disabilities. They cover the following areas: 
a. Part 4 – Standards for enrolment; 

b. Part 5 – Standards for participation; 

c. Part 6 – Standards for curriculum development, accreditation and delivery; 

d. Part 7 – Standards for student support services; and 
e. Part 8 – Standards for harassment and victimisation. 
89. The Disability Standards also include an obligation to make reasonable adjustments to accommodate the needs of students with disabilities. Part 3 of the Disability Standards provides detailed guidance on the meaning of reasonable adjustments under the Disability Standards, and includes the requirements to consult with the student, to consider whether there are any alternative adjustments that can be made, and to take reasonable steps to ensure that any adjustment required is made in a reasonable time. 
90. As noted above, section 40(4) of the EOA 2010 stipulates that an educational authority is not required to make an adjustment to the extent that the educational authority has complied with, or has been exempted from compliance with, a relevant disability standard (including in this case, the Disability Standards). 
91. The Applicant has alleged that the Respondent has failed to comply with Parts 5, 6 and 7 of the Disability Standards. In determining whether the adjustments set out by the Applicant are reasonable, the Tribunal must consider whether the Respondent has complied with the Disability Standards, including its obligation to make reasonable adjustments for the Applicant’s son. Parts 5, 6 and 7 of the Disability Standards are considered in further detail below.
Part 5 – Standards for participation 
92. Part 5.2 of the Disability Standards provides that an education provider must take reasonable steps to ensure that a student is able to participate in the courses or programs provided by the educational institution, and use the facilities and services provided by it, on the same basis as a student without a disability. 

93. In particular, the provider must: 

a. Consult the student, or an associate of the student, about whether the disability affects the student’s ability to participate in the courses or programs for which the student is enrolled and use the facilities or services provided by the provider; and 

b. In light of the consultation, decide whether an adjustment is necessary.

94. Part 5.3 of the Disability Standards includes examples of measures that an education provider may implement to enable a student to participate in a course or program, including measures to ensure that: 
a. The course or program activities are sufficiently flexible for the student to be able to participate in them; 

b. Course or program requirements are reviewed, in light of information provided by the student, or an associate of the student, to include activities in which the student is able to participate; 

c. Appropriate programs necessary to enable participation by the student are negotiated, agreed and implemented; 

d. Additional support is provided to the student where necessary, to assist him or her to achieve intended learning outcomes; 

e. Where a course or program necessarily includes an activity in which the student cannot participate, the student is offered an activity that constitutes a reasonable substitute; and 

f. Any activities that are not conducted in classrooms, and associated extra-curricular activities or activities that are part of the broader educational program, are designed to include the student.

Part 6 – Standards for curriculum development, accreditation and delivery 

95. Part 6.2 of the Disability Standards provides that an education provider must take reasonable steps to ensure that the course or program is designed in such a way that the student is, or any student with a disability is, able to participate in the learning experiences of the course or program, and any relevant supplementary course or program, on the same basis as a student without a disability. 
96. In particular, the provider must: 

a. Consult the student, or an associate of the student, about whether the disability affects the student’s ability to participate in learning experiences of the course or program, or any relevant supplementary course or program; and 

b. In light of the consultation, decide whether an adjustment is necessary.

97. Part 6.3 of the Disability Standards includes examples of measures that an education provider may implement to enable a student to participate in the learning experiences of the course or program, including measures to ensure that: 
a. The curriculum, teaching materials, and the assessment and certification requirements for the course or program are appropriate to the needs of the student and accessible to them; 

b. The course or program delivery modes and learning activities take account of intended educational outcomes and the learning capacities and needs of the student; 

c. The course of program study materials are made available in a format that is appropriate for the student; 

d. The teaching and delivery strategies for the course or program are adjusted to meet the learning needs of the student and address any disadvantage in the student’s learning resulting from his or her disability, including through the provision of additional support, such as bridging or enabling courses, or the development of disability-specific skills; 

e. Any activities that are not conducted in a classroom, or activities that are part of the broader course or educational program are designed to include the student; and 

f. The assessment procedures and methodologies for the course or program are adapted to enable the student to demonstrate the knowledge, skills or competencies being assessed. 
Part 7 – Standards for student support services 

98. Part 7.2 of the Disability Standards provides that: 

a.  An education provider must take reasonable steps to ensure that a student is able to use support services used by students of the institution in general on the same basis as a student without a disability.

b. If a specialised support service is necessary for the student to be able to participate in enrolled activities, and is of a kind that is provided by the education provider, the provider must take reasonable steps to ensure that the student has access to the service (but may arrange for it to be provided by another person or agency). 

c. If a specialised support service is necessary for the student to be able to participate in enrolled activities, and is of a kind that is not provided by the provider, the provider must take reasonable steps to facilitate the provision of the service to the student by another person or agency. 

99. In particular, the provider must: 
a. Consult the student, or an associate of the student, about whether the disability affects the student’s ability to access support services used by the students of the institution, or about the need for the student to have access to specialised support services; and 

b. In light of the consultation, decide whether an adjustment is necessary.

100. Part 7.3 of the Disability Standards includes examples of measures that an education provider may implement to ensure that a student is able to access support services on the same basis as a student without a disability, and to ensure his or her access to specialised support services, including measures to ensure that: 

a. Staff of education providers are aware of the specialised services available for the student and are provided with information that enables them to assist the student to access the services that the student needs; 
b. The provision of specialised services for the student, where necessary, is facilitated, including through collaborative arrangements with specialised service providers; 

c. Any necessary specialised equipment is provided to support the student in participating in the course or program; and

d. Appropriately trained support staff, such as specialist interpreters, note-takers and teachers’ aides, are made available to students with disabilities. 
H: VICTIMISATION 

101. The Applicant has alleged that the Respondent victimised the Applicant. In particular, the Applicant has alleged that Mr Hutton told the Applicant that ‘if she were to go ahead with a formal discrimination complaint against the school, things would get “ugly”’.

102. Under section 109 of the EOA 2010, if an employee breaches the prohibition against victimisation, both the employee and the employer are taken to have breached the provision, and the person may make an application to the Tribunal against either or both of them. In this case, the Applicant has made a complaint of victimisation against the Respondent. 

103. Section 103 of the EOA 2010 prohibits victimisation. Unlike discrimination, the prohibition on victimisation is not linked to any particular area of public life or attribute. In addition, a complainant does not have to successfully prove a complaint of discrimination for the Tribunal to find a breach of section 103 of the EOA 2010. 
104. Under section 104(1) of the EOA 2010, victimisation occurs if a person subjects or threatens to subject another person to any detriment for a range of prohibited reasons, including because the person has brought a dispute to the Commission, has brought proceedings at the Tribunal, has made allegations of discrimination, or because the person believes that the other person has done or intends to do any of those things.
105. Significantly, a person can victimise another person if the person threatens to subject the other person to any detriment for a prohibited reason.

106. In determining whether a person victimises another person, the prohibited reason does not have to be the only or dominant reason for the treatment – it must simply be a substantial reason for the treatment.

107. In Tan v McArdle,
 a decision under the equivalent victimisation provision in the EOA 1995, Deputy President McKenzie noted that: 

I have no doubt that the purpose of these provisions is to protect potential complainants from being deterred from asserting their rights under the EOA Act or seeking redress for prohibited conduct because they fear that either the perpetrators of the conduct or others might harm or disadvantage them for doing so. If potential complainants are deterred from accessing the rights given by the Act, the protections which the Act gives will be undermined or even made useless.

108. In that case, Deputy President McKenzie set out the elements of victimisation:

a. The alleged victimiser must do something which subjects [or threatens to subject] the complainant to a detriment. 
b. The conduct must be directed at and affect the complainant. 

c. The alleged victimiser must engage in the conduct for one or more of the proscribed reasons set out in the Act. For example:  
[T]he fact that a complaint of discrimination or sexual harassment has been made is not in itself relevant, unless that complaint is a reason for that victimiser’s conduct. The complaint must be an actuating factor in the victimiser’s mind when he or she engaged in the conduct. If the complaint was not such a factor, the fact that the complaint was made and heard are irrelevant to victimisation.

109. The definition of victimisation in the EOA 2010 is essentially unchanged from the equivalent provision in the EOA 1995.

110. Detriment is defined in section 4 of the EOA 2010 to include humiliation and denigration. The Commission submits that the term ‘detriment’ should otherwise be interpreted broadly and be given its ordinary dictionary meaning of ‘loss, damage or injury’.

I: REMEDIES AND THE POSITIVE DUTY 
111. The Applicant is seeking, amongst other things, ‘any further orders as the Tribunal considers appropriate’. 

112. Under section 125(1)(a) of the EOA 2010, if the Tribunal finds that a person has breached the EOA 2010, it may make an order that the person refrain from committing any further breaches of the Act. Section 125(1)(a) is not limited to breaches in particular Parts of the Act. 
113. Section 125(1)(a) of the EOA 2010 differs in a significant respect to the equivalent provision in section 136(a)(i) of the EOA 1995. Section 136(a)(i) of the EOA 1995 provided that the Tribunal may make an order that the person refrain from committing any further breaches of the EOA 1995 ‘in relation to the complainant’. However, under the EOA 2010 there is no requirement to link the orders that the Tribunal may make to orders ‘in relation to the complainant’. 

114. In Victoria v Turner,
 the Supreme Court of Victoria outlined the following principles in relation to section 136(a)(i) of the EOA 1995 which are relevant to the interpretation of section 125(1)(a) of the EOA 2010: 

An order to refrain from committing any further contravention of the EO Act can be made under s 136(a)(i) in respect of a continuing contravention of the EO Act or a threatened repetition of a previous contravention of the EO Act. 

However, before the Tribunal can make an order under s 136(a)(i) in respect of indirect discrimination, the Tribunal must be satisfied, at the time of making the order, that the requirements of s 9 of the EO Act continue to be met, including that the respondent continued to impose an unreasonable discriminatory condition on the complainant. An order is not authorised by s 136(a)(i) where the respondent has ceased to impose the discriminatory condition and there is no threat to reimpose it or where the discriminatory conduct is of a one-off nature and is incapable of repetition.

115. Given that section 125(1)(a) is not limited to breaches in particular Parts of the Act and is not limited to orders ‘in relation to the complainant’, the Commission submits that the Tribunal can make orders to prevent further breaches of the EOA 2010 generally (including further breaches of the positive duty under section 15 of the EOA 2010). 

116. The positive duty requires all organisations covered by the EOA 2010 to take reasonable and proportionate measures to eliminate discrimination, sexual harassment and victimisation as far as possible.
 This means that organisations need to take proactive steps to prevent discrimination, sexual harassment and victimisation from occurring in the first place. 
117. Therefore, the Commission submits that under section 125(1)(a), provided that the Tribunal is satisfied that the discrimination is continuing, the Tribunal may make orders to prevent further breaches of the positive duty (for example, to prevent the ongoing application of discriminatory policies and practices). 

15 August 2013
Stephanie Cauchi/Emma Coetsee 

Senior Adviser/Legal Officer 
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