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1. Emergency and 
disaster measures to 
protect lives and health

At a glance
• During 2020, Parliament and public authorities imposed emergency  

and disaster measures which played a vital role in safeguarding public  
health, but also limited human rights.

• The Commission worked closely with government and other stakeholders  
to monitor the impact of the emergency measures on the human rights  
of Victorians.

Declaration of a State of Emergency
"During a State of Emergency, some limitations on human rights may be 
unavoidable – and these are not decisions we can take lightly. Any restriction  
on human rights must be necessary, justifiable, proportionate and timebound." 

Kristen Hilton, Commissioner, Victorian Equal Opportunity  
and Human Rights Commission, 2020

On 16 March 2020, the Victorian Minister for Health declared a State of Emergency 
under the PHWA to combat COVID-19 and to allow measures to ‘flatten the 
curve’,35 giving the health system the best chance of continuing to function 
effectively should cases rise exponentially during the pandemic.36 

As noted above, in a State of Emergency the Chief Health Officer is given 
extraordinary powers to limit human rights for the purposes of eliminating  
or reducing serious risks to public health including: 

• detaining a person or group for as long as reasonably necessary to eliminate  
or reduce a serious public health risk, restricting movement or preventing entry 
to Victoria37

• restricting people’s movement within the emergency area38

• preventing entry into the emergency area39

• any direction reasonably necessary to protect public health.40

‘Authorised officers’41 under the PHWA are also given powers in a State of 
Emergency to investigate whether there is a risk to public health and to manage 
an identified risk, including powers to:

• enter into a public place or private premises with the consent of the occupier
• inspect premises and make enquiries
• seize things in certain circumstances
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• direct people to produce documents, operate equipment or answer questions42

• detain people in an emergency area, or restrict movement or prevent entry into 
an area, for the period reasonably necessary to eliminate or reduce a serious 
risk to public health

• give any other direction that the authorised officer considers reasonably 
necessary to protect public health.43

These provisions of the PHWA formed the legal foundation for a large part of 
Victoria’s response to the pandemic. Passed two years after the enactment of the 
Charter, the PHWA in many ways incorporates and reflects a human rights–based 
approach. For example, it requires that all decisions made under the PHWA should 
be proportionate to the public health risk and should not be arbitrary.44 Powers 
of detention under the PHWA contain safeguards including written notice to the 
Chief Health Officer and a review of detention every 24 hours.45

Throughout the pandemic, the Chief Health Officer has regularly issued directions 
to the Victorian public under the State of Emergency powers in the PHWA to 
address the “serious health risk posed to Victoria” by COVID-19.46 Pursuant to the 
PHWA, these directions were only able to be in place for a period of up to four 
weeks, at which point they would expire. 

Safeguards for the State of  
Emergency extension

By August 2020, the Victorian Government was facing a limit on its ability to 
extend the State of Emergency beyond 16 September 2020. At that time, the 
PHWA only allowed a State of Emergency to be declared for four weeks at a  
time and those declarations could only be renewed for a maximum period  
of six months.47 

However, in August 2020 Victoria was still at a critical stage in addressing the 
community transmission of COVID-19. The government considered that continued 
public health measures were necessary in order to manage the significant public 
health risks posed by COVID-19 and that many of those measures required the use 
of emergency powers, for example, to implement lockdowns and the returned 
traveller mandatory quarantine program.48 

On 25 August 2020, Victoria recorded 148 new cases of COVID-19 and eight 
further deaths. The Minister for Health emphasised that if the State of Emergency 
expired, “every person who’s currently diagnosed with COVID-19 who’s legally 
required to stay home would be free to leave their home”.49 

On 1 September 2020, the government introduced a Bill to extend the cap on  
the maximum period during which a State of Emergency declaration can operate 
by a further 12 months (to 18 months in total).50 In response, oversight institutions 
and civil society organisations, including SARC, the Commission, the Law Institute 
Victoria, the Victorian Bar Association and the Institute of Public Affairs, raised 
concerns with the expansion, calling for it to be lawful, proportionate  
and justified.51 

The Charter was a helpful framework for public debate on this issue and, 
ultimately, community and parliamentary engagement with Charter rights led 
to positive amendments to the aspects of the Bill that would otherwise have 
significantly limited human rights, including:

• a limited extension of the State of Emergency, with greater transparency  
of executive decision-making and added safeguards

• removal of the proposed new power to allow authorised officers to pre-emptively 
detain people who had been diagnosed with COVID-19 or were a close contact, 
where they were likely to refuse or fail to comply with a public health direction

• a reduction in the proposed the pool of people who could be appointed as 
authorised officers (and therefore exercise emergency powers) under the PWHA.

Although the swift passage of the Bill did not allow SARC to consider it in detail 
and report in a timely way,52 these amendments reflect more rights-compatible 
outcomes while still achieving the primary purpose of the Bill. The Commission 
acknowledged the human rights implications of the emergency powers but 
supported this compromise. The outcome was timebound and proportionate,  
and there was a significant evidence base for the extension, given the high rate  
of community transmission.53
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Challenges to pre-emptive detention and 
expanded pool of authorised officers
On 17 September 2020, the government introduced the COVID-19 Omnibus 
(Emergency Measures) and Other Acts Amendment Bill 2020 into Parliament  
that included giving ‘authorised officers’ pre-emptive power to detain people  
for future conduct and expanding the categories of people who could be 
appointed as authorised officers under the PHWA. 

As tabled, these provisions of the Bill would have permitted authorised officers to 
pre-emptively detain ‘high-risk’ people (those who were COVID-positive or close 
contacts) if they reasonably believed that those people were likely to refuse or fail 
to comply with a public health direction. This power would have allowed detention 
based on future non-compliance, rather than actual wrongdoing. 

The Bill did not include clear review mechanisms for people detained under the 
power. Under the PHWA, an authorised officer is responsible for reviewing their 
own decision to detain a person. The proposed Bill also widened the scope of 
people who could be appointed as authorised officers with the power to detain. 
The Commission raised concern with SARC that some people appointed under  
the new criteria might not have the public health skills and experience necessary 
to carry out the functions prescribed to them under the PHWA, including to 
authorise detention on public health grounds. 

The statement of compatibility accompanying the Bill noted that the limits 
imposed by the proposed emergency measures would be proportionate and 
justifiable in the circumstances. It outlined that there was a need to protect the  
life and health of Victorians and to ensure the ongoing safe and efficient delivery 
of public services during the COVID-19 pandemic, as well as quickly responding  
to emerging risks to public health, safety and welfare. 

The proposed pre-emptive detention power sparked a significant public debate: 

• SARC noted that the effect of the Bill could be to permit an authorised officer 
to detain a high-risk person for as long as the officer reasonably believed that 
person was likely to refuse or fail to comply, whether or not such detention  
was reasonably necessary.54 

• SARC’s minority report challenged the Bill as a significant violation of human 
rights and highlighted the lack of judicial oversight or review mechanisms.55 

• The Human Rights Law Centre called for the amendments to be scrapped, 
observing that any member of the community could be appointed as an 
authorised officer with the power to detain.56 

• The Victorian Bar Association noted that unconstrained and undefined 
subjective powers naturally invite the tendency to exercise them to the fullest,  
in breach of human rights.57

• The Institute of Public Affairs particularly opposed the power given to  
authorised officers to detain without accountability or oversight, based  
on subjective criteria.58

Following this debate, House amendments removed the pre-emptive  
detention provisions, narrowed the range of people who could be appointed  
as authorised officers and limited their powers. Other provisions of the Bill  
were passed unamended.

Declaration of a State of Disaster
On 2 August 2020, the same day that Stage 4 restrictions and the curfew were 
imposed, the Premier declared a State of Disaster59 under the Emergency 
Management Act 2013. At that time: 

• People in Greater Melbourne and Mitchell Shire had been in their second 
lockdown since 8 July 2020.60 

• Victoria had experienced 11,557 confirmed positive cases of COVID-19 and  
671 new cases were identified the previous day.61 

• Morbidity and mortality projections forecasted an unprecedented burden  
on the Victorian health system and a sharp rise in the number of new daily  
cases despite restrictions being in place.62

The Premier emphasised that there was an unacceptably high number of 
community transmission cases and that Victoria had 760 active COVID-19 
infections where the source of the transmission was not known.63 He announced 
that a State of Disaster was necessary to restrict movement and limit human 
interaction in order to combat COVID-19 and ensure compliance with public  
health directions.64 

The Minister for Police and Emergency Services and the Emergency Management 
Commissioner were satisfied that COVID-19 constituted or was likely to constitute 
a significant and widespread danger to life or property in Victoria.65 The minister 
stated that the government “needed the legislation to ensure it had clear power  
to impose and enforce the curfew and new rules”. 66 

On 26 October 2020, almost three months later, the Premier reported that 
no cases had been found in the previous 24-hour period and the government 
was confident it was firmly on top of the virus. The Premier stated that, from 
27 October, if the lockdown measures continued driving case numbers down, 
restrictions would be eased and Melbourne would move out of lockdown.67  
Case numbers continued to decline and, on 8 November 2020, the Premier 
decided not to renew the State of Disaster.68

Differences between a State of  
Emergency and a State of Disaster
A State of Emergency and a State of Disaster operate quite differently. A State  
of Emergency under the PHWA authorises the Chief Health Officer to issue 
directions and health officials to exercise powers when there is a serious risk to 
public health. A State of Disaster can be declared when there is an emergency 
that the Premier is satisfied constitutes or is likely to constitute a significant 
and widespread danger to life or property in Victoria.69 In determining whether 
to declare a State of Disaster, the Premier must consider the advice of the 
Minister for Police and Emergency Services and the Emergency Management 
Commissioner.70 The declaration can apply to the whole or a part of Victoria.

State of Disaster powers, granted under the Emergency Management Act, are 
significantly more extraordinary and allow the Minister for Police and Emergency 
Services to direct the activities and allocate the resources of government 
agencies, and to significantly restrict the rights of individuals, including their 
movement.71 For this reason, it is important that a State of Disaster is in place  
for only as long as is necessary to deal with the emergency.
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