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Our ref: AH: CD/14/348653
Ms Fiona Fyffe
Commission for Children and Young People
20/570 Bourke Street
MELBOURNE  VIC  3000
via submissions@ccyp.vic.gov.au
Dear Ms Fyffe
Submission to the inquiry into sexual abuse and sexual exploitation of children and young people in residential care in Victoria
The Victorian Equal Opportunity and Human Rights Commission (the Commission) welcomes the opportunity to provide input to the Commission for Children and Young People’s (CCYP’s) systemic inquiry. 
1. Introduction

The Commission wishes to highlight: 

· the overrepresentation of children and young people with disability in out-of-home residential care 
· the need for residential care providers, Department of Human Services (DHS) and Victoria Police to make reasonable adjustments in services to prevent or respond to sexual abuse or exploitation
· the need for improved disability awareness and better coordination between child protection, disability services and Victoria Police, and
· the need for better protection and oversight of the human rights of children and young people in residential care.
These issues are relevant to the following terms of reference of your inquiry: 

· the factors that increase risk and incidence of sexual abuse or exploitation

· the adequacy of models of residential care

· the interaction between departments, agencies and service providers, and 

· the adequacy of the response and support offered to children and young people who have been subject to sexual abuse or exploitation whilst residing in residential care. 

Our observations are drawn from our research Desperate measures: the relinquishment of children with disability into state care in Victoria (2012) and Beyond doubt: the experiences of people with disabilities reporting crime (2014) (copies attached). 
In addition, the Commission has a Disability Reference Group that enables us to hear directly from people with disability, parents of children with disability, service providers and advocates. The Disability Reference Group discussed the issue of sexual abuse and exploitation at their meeting in March 2014. This discussion has informed the Commission’s submission.
2. Equal opportunity and human rights laws
Both the Equal Opportunity Act 2010 and the Charter of Human Rights and Responsibilities Act 2006 (the Charter) apply to the provision of residential care and to many services to respond to or prevent sexual abuse and exploitation.
Discrimination based on personal attributes, including age, race and disability, is unlawful under the Equal Opportunity Act (section 6). These provisions protect children and young people from discrimination in areas of public life such as accommodation and services (division 3-5) – which includes services provided to children in residential care. Under section 45, services must make reasonable adjustments for a person with disability if needed for the person to access or derive benefit from the service. This section applies to out-of-home care placement decisions as well as any services provided to children and young people by out-of-home care providers, DHS and Victoria Police.
Further, section 15 of the Equal Opportunity Act requires duty holders, including out-of-home care providers, to take reasonable and proportionate measures to eliminate discrimination as far as possible from the services they provide. This could include taking steps to address structural barriers within services that disadvantage children because of age, race or disability. It could also require services to be aware of and respond to the needs of children who face multiple disadvantage (for example, Aboriginal children with disability).
Under the Charter, public authorities are obliged to protect and promote a range of human rights. A ‘public authority’ includes DHS and non-government services that undertake public functions, such as providing residential care. These services have an obligation to protect the rights of children and young people, including:
· the right of every child ‘without discrimination to such protection as is in his or her best interests…’ (section 17(2))

· the right to freedom from discrimination and to equal protection of the law (section 8)

· the right to protection from cruel, inhuman and degrading treatment (section 10), which includes protection of a child’s physical welfare, mental integrity and inherent dignity
· the right to liberty and security of person (section 21) which includes personal safety
· the right to humane treatment when deprived of liberty (section 22) (relevant to secure welfare, where children may be placed after other placement options are deemed unsafe).
· the right to protection from interference in privacy, family and home (section 13)

· the right to protection of the family (section 17 (1)), and

· cultural rights, including the right to enjoy culture, practice religion and use language and the distinct rights of Aboriginal people (section 19).
Children removed from their families who are in residential care have been subject to significant limitations on their rights, including rights to family and privacy. While these limitations may be justified, there is no justification for a residential care system that further abuses the rights of vulnerable children and young people. Fundamentally, government and community services must move towards a comprehensive approach to the protection of the best interests of children who experience or are at risk of abuse or exploitation in any setting.
3. Our concerns

3.1 Overrepresentation of children and young people with disability in residential care
While there are no comprehensive studies, the Commission’s research indicates that children with disability are overrepresented in child protection out-of-home care. According to data provided by DHS, on 10 June 2011, 14 per cent of children living in out-of-home care in Victoria were identified as having a disability (579 of 4064 children).  In residential care, this increased to 23 per cent of children (101 of 442 children).
 When seven per cent of Victorian children have a disability, these figures indicate a significant overrepresentation of children with disability in residential care.
Similarly, OzChild found very high numbers of children with disability receiving child and family welfare services in 2012. OzChild found that 44 per cent of children in their foster care program, 29 per cent of children in family services and 29 per cent of children in kinship care program had a disability.
 
3.2 Obligation to make reasonable adjustments in residential services 
Disability adds a level of complexity to the needs of children and young people in residential care. For example, a member of our Disability Reference Group told us that children and young people might have needs relating to communication impairment, learning disability, impaired social relationships or lack of awareness of relationship and intimacy boundaries or past experiences of violence. Under the Equal Opportunity Act, services to prevent or respond to sexual abuse and exploitation need to make reasonable adjustments to meet the needs of these children. This is also consistent with the best interests of children, as protected by the Charter.
In practice, this means that the workforce in residential care needs to have the capacity to identify disability and make reasonable adjustments to the services they provide. This is relevant to the identification, prevention and response to sexual abuse and exploitation. For example, a member of our Disability Reference Group observed that where a child and young person exhibits sexually explicit behaviours, withdraws or acts out, disability service providers may assume that this relates to disability or behavioural issues rather than experiences of abuse. Complex assessments like these would be even more difficult in residential care settings where workers may lack disability-specific knowledge or support to deliver services that meet the disability-specific needs of residents.

Research by OzChild indicated that ‘existing program and practice models do not provide or fund the time needed to access [disability] specialist knowledge and information swiftly’.
 This research recommended additional resources for professional development in disability for staff in child and family services and alternative education settings.
 The Commission submits that there is also a need for professional development of staff in residential care.
3.3 Higher rates of sexual abuse or exploitation experienced by people with disability
Given the high numbers of children with disability in residential care, it is important to consider people with disability may experience sexual abuse at higher rates than the general population.

The Commission recently undertook research into the experiences of people with disabilities reporting crime. While the research did not focus on prevalence, the Commission referred to substantial Australian and international research indicating that people with intellectual disabilities are more likely to be victims of sexual crimes.
 The Commission also referred to research into the particular risks associated with socially isolated residential settings.
 This research should be taken into account when designing responses to sexual abuse and exploitation of children in residential care.

3.4 Need for improved coordination between services

Victorian law gives primacy to protection of the best interests of the child. The concept of ‘best interests’ is not narrow or compartmentalised. Rather, it extends to protection of all the human rights of the child. In residential care, this means that services should be flexible and responsive to the high prevalence of disability among children and young people. It means that all children and young people with disability should have access to support or services that meet their individual needs, regardless of where they live.

This will only happen with improved disability awareness in the child protection system and improved coordination between services. For example, in Desperate Measures, the Commission called for a strengthened protocol between Child Protection and Disability Services.
 The Commission submits that this protocol should include a coordinated approach to preventing and responding to sexual abuse and exploitation of children and young people.

In addition, the Commission made a number of recommendations for improving coordination between Department of Health and Department of Human Services including through: 

· comprehensive practice guidelines on reporting to police, effective and proactive engagement with police, navigating the criminal justice system, services and referral pathways, empowering victims to make choices about the process, appeal and review options and minimum standards for conducting service investigations

· training for departmental and funded services staff on preventing, recognising and responding to and reporting violence, abuse and family violence, and

· peer-led education, advocacy and self-advocacy by people with disabilities.

These recommendations go towards the ability of services to prevent and respond to crime, which includes sexual abuse and exploitation.

3.5 Need for improved police responses to reports of sexual crimes

The Commission’s recent research in Beyond Doubt indicates that adults with disabilities experience significant and complex barriers when reporting crime. These barriers include lack of access to information, communication barriers, the emotional toll of reporting, past experiences with police and fear of being seen as lacking credibility or fear of retribution from carers if they report. The research also identified problems with police responses, including negative assumptions, failure to make reasonable adjustments to meet access needs and negative treatment. It is reasonable to expect that these barriers would also apply to children with disability experiencing sexual abuse or exploitation.
In addition, the Commission heard reports during our research that some police may make negative assumptions about children in residential care. This meant that sexual crimes against these children were not identified or followed up. 

The Commission made a number of recommendations in Beyond Doubt for improving police responses and ending disability discrimination.
 These include developing a Code of Practice for responding to victims and witnesses with disabilities, developing a network of Disability Advisors and developing a strategy for education on delivering services to Victorians with disabilities. Victoria Police have accepted these recommendations. 

In addition, the Commission recommended improved coordination between Victoria Police, Department of Health and Department of Human Services through local arrangements to provide strong minimum standards for response times, communication on progress and status of matters, which would be reflected in departmental protocols and practice directions.
 In designing such local responses, it will be important to ensure that they take into account the needs of young people and people with disability. In particular, it will be important to consult with young people and people with disability about their need for support and adjustments.
3.6 Need for improved oversight to protect the human rights of children in residential care 
Sexual abuse and exploitation represent violations of the human rights of children and young people in residential care. 
It remains the Commission’s view that there is significant scope for improving protection and oversight of the rights of children in residential care. In Desperate Measures, the Commission recommended that the government should establish a community visitor scheme and an independent advocacy scheme for children living in all forms of out-of-home care in Victoria.
 While this remains the Commission’s view, we note that these powers were not included in the establishment of the CCYP.  
3.7 Acknowledging children and young people in disability respite facilities and transitional houses 
As CCYP is aware, there is a small but concerning number of children with disability in Victoria living away from their families in disability respite facilities or transitional houses. While this inquiry is focused on abuse and exploitation in child protection residential care, the Commission suggests that any analysis of service provision to prevent or respond to sexual abuse should also take into consideration the experiences and needs of this group of vulnerable children. In addition, the Commission would draw the CCYP’s attention to the recommendations in Desperate Measures, as investment in the prevention of relinquishment of children with disability would prevent exposure of these children to the risk of abuse or exploitation associated with living away from family.
Once again, the Commission welcomes the opportunity to provide this input and looks forward to the results of your inquiry. If you have any questions about this submission, please contact Anna Hyland, Policy and Projects Officer on (03) 9032 3430.
Yours sincerely

Kate Jenkins
Commissioner
Victorian Equal Opportunity and Human Rights Commission
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