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INTRODUCTION

I would like to start by thanking the Commission for inviting me here today, and also its Chair, for his very overly-generous words.  It is a privilege to be here giving this oration, particularly in a State which does have a Human Rights Act and a body such as the Commission, to administer it.  Yesterday in Sydney, Jim Spigelman, who is the former Chief Justice of New South Wales, gave the 2012 HREOC oration.  He started by commenting on the grand eloquent title, in view of the 10-minute time limit that had been imposed on him, but the ever‑vigilant Jim did his research and took comfort from Lincoln's Gettysburg address, in 1863, to which he referred.  He said that for Abraham Lincoln it took two minutes to say 267 words, which certainly rate amongst the most memorable of all time, but that address was followed by Edward Everett, who gave the oration over two hours for 13,607 words, not one of which anyone remembers.  I was a bit worried by that start because the Commission has given me 45 minutes and I just hope my oration is not one that competes with Everett's.
I want to talk about a topic that is important.  I have described it under the general heading of Political Myths and Realities in the Year 2012.  It is no secret that we live in an era when politics is all about polls, populism, spin and winning elections and government.  In that process, expedience will invariably triumph over principle.  The ends will justify the means and the myths created by that process will count far more than the realities.  And I want to explore that problem in the context of four specific topics, to which I will come, to hopefully demonstrate the point that principle is certainly struggling for oxygen in the political domain.

But I want to start with the biblical parable of the just man, to which I will return at the end of this oration.  The parable goes along these lines.  One of the just men came to a town, determined to save its inhabitants from sin and punishment.  He walked the streets and markets protesting against greed and theft, falsehood and indifference.  In the beginning people listened and smiled.  Then they stopped listening.  They no longer were even amused by him.  The wrongdoing continued; the wise kept silent as if there was no just man in their midst.  One day a child, moved by compassion for the unfortunate teacher, approached him with these words, "Poor stranger, you shout - don’t you see it is hopeless?"  "Yes, I see", answered the man, the just man.  "Then why do you go on?" asked the child.  "I'll tell you why. In the beginning I thought I could change man.  Today I know I cannot, but if I still shout today it is to prevent man from changing me."  

I am metaphorically shouting today in the hope that I can share my journey into principle with you to prevent politics changing all of us.  
There is also an associated wisdom with that parable that can better enable us to appreciate the important role of knowledge in determining principle in respect of any issue.  It was captured beautifully by the Indian philosopher A.K. Ramanujan.  He said, “Fire can burn, but cannot move.  Wind can move, but cannot burn.  'Til fire joins wind, it cannot take a step.  Do men and women know it's like that with knowing and doing?”  
The simple point is that knowing is the key to doing and to principle – a point lost so often on a political class dedicated to populism and spin.  
Somerset Maugham captured the point pretty well in 1921, when he wrote in The Circle, 'You can't learn too soon that the most useful thing about a principle is that it can always be sacrificed to expediency."
THE POLITICAL AND LEGAL REALITIES – 2012

Now, let me start with what I will call the political and legal realities in Australia, 2012.  Those realties – and this is a very positive aspect, which I want to emphasise – are found to be in our legal and constitutional framework, which greatly restricts the expediency that the politicians governing us treasure so dearly.  It's fascinating that the Australian Constitution, which I had to first learn about in the very early 1960s in law school, was still then described, and accurately described, as a 'horse and buggy era' Constitution.  It was all about the division of power between State and Federal governments.  It rejected a United States Bill of Rights approach, and human rights seemed very distant from Australia’s Constitution.  But over more recent years that old horse and buggy era document has really acquired a few jet engines, and these jet engines have become really the bulwark of our democratic protection.  
Discrimination Laws

It kick started in the 1970s when the Whitlam government enacted into law the Race Discrimination Act, Sex Discrimination Act, and the Disability Discrimination Act.  It was thought that that legislation was beyond Federal power because these were State matters, but the government relied on the external affairs power to give the Federal government power to enact international conventions into Australian law.  The Race Discrimination Act and the Sex Discrimination Act have been picked up in most State jurisdictions and almost have the equivalent of constitutional status in our society.  True it is that governments did set aside the provisions of the Race Discrimination Act on three occasions – the Howard government did so on the Wik Amendments, to diminish Aboriginal land rights, and for the Northern Territory Intervention.  The Federal government also did so in respect of the Hindmarsh Island dispute.  But these Acts have become foundational as protections of so many of the human rights we have, and are not easily taken away.

Separation of Powers

The second other major event was what lawyers know as the Boilermakers' Case.  It was an industrial case, the sole significance of which was that in a Constitution that had no implied rights, the High Court, in 1956, decided that we have a separation of powers implicitly built into our Constitution.  Now, that’s a nice topic for lawyers and I'll endeavour to translate it in a very simple way.  It's about the Parliament making laws, the executive administering the laws, and the judiciary enforcing the laws.  Sounds simple enough, but its real value is that it prevents the executive or Parliament from ever encroaching upon judicial power.  It sets up an independent judiciary, accountable only under the Constitution, not to Parliament and not to the executive.  It limits executive power and that has a huge consequence.  I'll come back to some examples of how it has worked recently.  But the doctrine is highly protective of the democracy which we have been bequeathed in the Constitution.  Recent cases have extended the essential principles of the separation of powers to some extent down to the States, so that in this day and age no government in Australia can be immune from the underlying principles of the separation of powers, which is light years away from where things were at when I was at law school.
Representative Democracy

The third major advance is that of representative democracy.  In the 1990s and throughout the current decade, the High Court has embedded, for Constitutional protection, a freedom of political communication so that no government can diminish that freedom other than by a proportionality principle, that is, by giving effect in an appropriate manner to some other legitimate but competing interest.  The famous American saying that freedom of speech doesn’t give you a right to call "fire" in a crowded theatre, is the kind of counterbalance where freedom of speech does have some limitations. But it is an implied freedom of speech, which has very deep roots and it has led to an implied freedom in respect of the voting franchise, which has really important consequences.  For years, in fact, for something like almost a hundred years, there was no Constitutional principle of universal franchise in Australia or in the Constitution.  In 1901, Aboriginal people were not given the right to vote and most women didn’t have the right to vote.  
But over the years, High Court judges in cases that didn’t involve the very issue, made comments to the effect that now that the voting age has been reduced to 18, it could not really be raised again without some justifiable reason which would be hard to find.  Aboriginal people have the vote; it's hard to imagine how it could be taken away from them.  Likewise with women.  And then in two cases, over the last seven or eight years things changed.  A prisoner in jail brought a case against the Howard government's laws disenfranchising anyone who was in prison on Election Day.  She won her case because the High Court found that the exclusion of prisoners who just happened to be in jail on the day of the election was arbitrary and  capricious and was a harsher law than had ever been found anywhere in the past in Australia.  It was particularly capricious because in the Constitution a Parliamentarian only had to resign from Parliament when in prison for an offence punishable by more than one year's imprisonment.  It so happened the plaintiff, Vicki Roach, was an Aboriginal woman and became an activist in jail after the case and sought to enfranchise the women in jail to vote in the 2007 Federal election.  In fact, it is one of the only cases in my legal career in which I've found a person that might have been rehabilitated by litigation.
That case was followed by one about another Howard era law, which basically closed the voting rolls when the election writs were issued.  It had the effect of disenfranchising a significant part of the Australian population, being younger people who'd turned 18, people who hadn't enrolled, or people who'd changed addresses.  Again, the High Court found that it was quite an arbitrary exclusion and threw out the law and reopened the rolls for the period open under the previous law to enable people to be enrolled.  And in fact, in the last Federal election something like 100,000 young people, who would have lost their enfranchisement under the Howard government law, were able to enrol within the previous period and get to vote in the election.  It probably affected the outcome of the election.

I was delighted yesterday when I saw in The Australian, that there is a Bill now before Parliament for what the Electoral Commission had been wanting, which is automatic voter registration.  In other words, information taken from all of the documents Government has; birth certificates, motor registration, that whole plethora of information in computers in the Federal bureaucracy, they can now use to actually enrol people.  And so that people then became automatically enrolled and do not have to go through this personal enrolment process, which is probably the last thing on their mind when they turn 18.  That will have a dramatic effect on the next election because it's suggested that something like one million people will be enrolled under this process and they will mostly be at the younger end of the spectrum and we've seen what voting patterns can do with that voting group in the United States recently in the Presidential election, but also historically in Australia.
The Executive Power

The most recent Constitutional change that has come about under our Constitution is the extraordinary limitation on Executive power.  A series of recent cases have wound back the freedom of the Executive, which starts with Ministers, Cabinet and then down through the whole of the Australian bureaucracy.  The executive power has been immense and commented upon a great deal.  Lord Hailsham, a former Lord Chancellor in the United Kingdom, said in 1976 that the Executive branch of government, particularly Cabinet, had come, effectively, to control the political branch; decisions in Cabinet become the political decisions of Parliament.  He commented that we live under an elective dictatorship, absolute in theory, but hitherto tolerable in practice.  In a series of three recent cases in Australia – and I won't dwell upon them – the Executive power has been wound back in a way not really thought possible in the 107, 108 years that preceded these decisions.  The first was a case called Kirk, and a recent reincarnation of that decision in the Public Service Association of South Australia case, which basically said no decision of any government official can be immunised from legal challenge if it is unlawful.  So that every decision made under any enactment, or any decision having any legal effect, can be challenged in the courts for unlawfulness.
The second aspect was the chaplains case, which attracted a lot of publicity because of the topic, which had really nothing much to do with the decision.  The Howard government set up a program of chaplains in schools, totally relying upon the Executive power, and appropriated money for it. The High Court said that it's for Parliament, not the Executive, to decree what the money will be spent on and if Parliament hadn’t enacted a chaplains law, the power which was really in question, then the public service administration of that law was beyond power.  In effect, the High Court set the Executive back to what I said earlier was its function, administering the laws made by Parliament.  The most dramatic of the recent decisions winding back Executive power was the Malaysian Solution case, where the High Court threw out the government's program to send refugees to Malaysia, on the basis that the legislation didn’t clearly authorise such a fundamental encroachment upon human rights.  Without specific authority under legislation the whole program collapsed.  Again, the High Court was winding back Executive power.
So, we do have the reality of a very substantial Constitutional protection of fundamental rights and freedom in Australia.  

International Criminal Law

The other aspect that is not well known or understood is the dramatic steps taken – and I must congratulate the Howard government for taking them – by making Australia a party to the Statute of Rome and enacting into Australian law all of the international criminal law that is within the jurisdiction of the International Criminal Court.  Australia was one of the first countries to sign the Genocide Convention, but never enacted genocide as a crime.  It had a very active role in the Declaration of Human Rights, but did little to enact any part of international customary criminal law into Australian law.  In one fell swoop, the Federal Parliament, in the Howard era, enacted the whole of international customary criminal law that was within the jurisdiction of the International Criminal Court into Australian law.  So there was the famous case of Pinochet, the Chilean dictator, in London, to be extradited to Spain for prosecution.  Were he in Australia he could be extradited.  Anyone committing a crime under international law – be it the Syrian president, the Libyan regime – if they happen to be in Australia they can now be arrested under this legislative regime and either extradited for prosecution in the International Criminal Court, in their own country if it has a viable and proper legal system to do it, or in Australia.  It is a dramatic and very important event, not well‑known and not well understood.  It is all quite interesting because at the last minute, the Howard government became concerned that the new laws could be used against Australian soldiers, and to their great credit, the heads of the military were asked for their view – that is, the heads of the Air Force, Navy and Army.  They said, "We have human rights programs as part of our courses.  We have nothing to fear from this legislation."  So the laws were enacted.  
A Bill of Rights

But the Bill of Rights, sadly, has seen a less promising role in our Federal system.  A Bill has been enacted in Victoria and the ACT, without great consequence.  Under the myths and reality heading, the Federal government, in a blaze of publicity, appointed Father Frank Brennan to conduct a review of whether there is an appropriate need for a human rights bill in Australia.  He conducted hearings all around the country and found there was enormous support, particularly in country areas, for such a Bill.  His report recommended it and the proposed Bill of Rights was promptly ditched by the government.  I don’t think the government had any principle that it could put forward for ditching it, other than the polls were too risky and the wedge politics of the Opposition was too fraught to take on.
It's interesting because Lord Bingham, who was the senior law lord, the equivalent of Chief Justice in the United Kingdom, presided over an era in which the UK Bill of Rights had an active role, in a setting that should be little different from our own.  His paper in 2008 was directed at the usual criticisms of a Bill of Rights and said they don’t amount to much, unelected judges and all the usual stuff that you hear, but he talked about the real benefits, particularly for members of society who are the most disadvantaged, most vulnerable and least well-represented in any democratic representative society.  He gave lists of such persons – prison detainees, those in indefinite detention, protection of children – we all know those areas, and concluded that the UK experience was that the decisions of the courts, under the UK Act, enhance the fairness, decency and cohesiveness of the society of the United Kingdom.  It is very hard to see why the government ditched the Brennan proposals, which were mirror images, in substance, of the UK model, which had as its object the enhancement of those objectives.  As I said, I don’t think there was a principle in sight, but having said that, former Chief Justice of Australia, Sir Harry Gibbs, who was a fierce opponent of the Bill of Rights, said something that I've always had at the back of my mind; it was fairly memorable.  He said that a country that doesn't have a culture of human rights will never get any benefit from a Bill.  He then added, more controversially, that a country that does have a culture doesn’t need a Bill.
That may be more contentious, but I must say a reasonable substitute for a Bill of Rights can be found in recent legal developments I've seen in Australia, the role of discrimination legislation, which deals with the equality problem comprehensively and specific legislation such as the recent Victorian legislation about surrogacy, IVF, and abortion, where problems that are immensely difficult to deal with under a Bill of Rights, can effectively be dealt with under a legislative program with a proper report, proper consideration by Parliament, consultation with interest groups and a fairly balanced outcome.  One may criticise bits and pieces of these developments but they probably are a greater advance than one could have ever made under a Bill of Rights, which we now find encumbered by widely competing views, as is best exemplified by the Roe v Wade debate on abortion in the United States.  The underlying United States principle of privacy may not be the best way of dealing with the topic of abortion.  So, probably the best criticism of the Bill of Rights approach is the one that you never hear, namely that if you are interested in human rights, and the government has a program in relation to it, something like the Race Discrimination Act or the Victorian legislation on abortion and so forth, is a far better way of dealing with those complex problems, and that does give Parliament a real role.  Unfortunately, it is a role that it rarely undertakes, but when it does it is to be complimented for doing so.
POLITICAL MYTHS IN THE YEAR 2012

That is the positive side of the realities.  Now I want to go to what I will call the barren wastelands of current political myths, and I want to do so by resorting to what I hope will be principle in four areas, by way of example.  The areas are well-known to you; the first is Indigenous Australia, second are refugees, third, freedom of speech in the context of the kind of issues raised by the Bolt case.  And I want to finish on same-sex marriage.  Not exhaustive by any means, but four very current issues which I think are worthy of consideration.
Indigenous Australia
On Indigenous Australia, something said by Justice Brandeis in the US Supreme Court in 1928 has been a saying I cherish and it particularly bites in respect of indigenous Australians.  Justice Brandeis said, 'The greatest dangers to liberty', and I would, for present purposes, substitute 'indigenous Australians', so can I read it again.  'The greatest dangers to Indigenous Australians lurk in insidious encroachment by men of zeal, well-meaning, but without understanding'.  We have managed to have had 200 years of that, without much let-up.  

The Equal Pay Case
Unappreciated by most in this area, one of the most egregious and harmful acts caused to Aboriginal people in Australia was the Equal Pay case in the 1960s, when the industrial tribunal, in what was plainly perceived to be a fair and equitable approach, decided that Aboriginal rural workers should have equal pay.  The consequence of that decision was that it devastated Aboriginal people and communities in remote areas where the Aborigines had settled on their country at  cattle stations where they were employed as stockmen and domestic help in and around those stations.  Once they were given the right to equal pay, they were too expensive to retain and the stations moved to aircraft and other cost saving measures, rather than continuing to employ Aboriginal people as stockmen, and domestic help.  Those communities then lost their employment, lost their life on country, and became slum-dwellers in most of the surrounding towns, and that has never changed.  It was catastrophic.  It was well-meaning.  It was an insidious encroachment, but without understanding the consequences.  
The Traditional Welcome to Country

I want to give some other examples that were less dramatic in effect.  I must say I was very touched by the welcome to country today – a welcome that we hear so often and it is respectful and it is appropriate.  But I want to ask another question.  In respect of the country that we are acknowledging, I want to ask how was it acquired by us?  So we're acknowledging the country that we now have was that of the Aboriginal people who are welcoming us.  Under international law in the 18th Century, you could acquire country by conquest with a treaty, by cession – which means the people give it to you, or settlement of unsettled lands.  Mabo told us that the myth of terra nullius, that was relied upon to justify Australia's settlement of so‑called unsettled lands, was truly a fiction.  The myth was false because the Aboriginal peoples’ lands of Australia were settled by a normative society which was recognised by the High Court in 1992 in Mabo and which led to native title over unalienated Crown land.  The result was that Aboriginal people mainly had to go to State owned lands such as the public parks and also to the deserts to claim native title.  All these welcomes to country are almost invariably on alienated Crown land, which cannot be the subject of a native title claim.  So, in truth, if we look at the principle of the welcome to country here today, maybe it's more appropriate for us to say, 'we acknowledge we're on the lands of the Wurundjeri people of the Kulin nations, lands that were appropriated from the Wurundjeri people, without compensation, without their consent, and for the most part, in breach of the principles of customary international law applicable at the time.'  We feel good about a welcome, but we don’t feel so good when we acknowledge the underlying principle.

The Apology

I also want to say the same thing in respect of the Rudd Apology to the Stolen Generations.  The question I want to ask is, was the Apology truly a nation coming to terms with its past as it was presented to us?  Now, I want to acknowledge, at the outset, the Apology had an enormous impact – a well understood impact on everyone in Australia, but particularly Indigenous Australians and especially those who had been subjected to that cruel system of removing children from their families.  But we need to drill down to the principle; during the relevant period the Commonwealth had no responsibility for most of the removals throughout Australia.  They were mostly carried out in the States and each State Parliament had given its own apology.  The Commonwealth removal role was only in the Northern Territory and by the late 1940s the removal of children in the Northern Territory started to be recognised for the cruelty and inhumanity that it gave rise to.  One of the patrol officers wrote of “distressing scenes, the like of which I wish never to see again”.  The Government Secretary in 1950 observed – this is the Commonwealth Government Secretary – “I cannot imagine any practice which is more likely to involve the government in criticism for violation of the present day conception of human rights.”  As a consequence of those reports, which moved into the Federal Parliament, the Northern Territory ceased, in the early part of the 1950s, to be involved in child removals.  In the States, child removals remained rampant in the '50s, the '60s and into the '70s.  So that we, as a nation, logically, should of course, apologise, but the States had done so.  What had happened is the Howard government, particularly John Howard, had this peculiar idea that his government (ie the Australian government) was not directly responsible, therefore it was all about the wrongs of a different era and a different government.  It's like the German government, in the late 1940s or 1950s, saying ‘we are a new government in Germany; we are not responsible for the wrongdoing of government in a past era’.  Of course, no-one said that in relation to Germany and Germany is still paying reparations for its wrongs in the Second World War.
When Canada gave an apology for removal of children to schools, a far less egregious and far less drastic policy than anything like we've found here, the Federal government offered billions of dollars by way of compensation.  If someone insults your repute or causes you injury of the kind that removal did, you'd be entitled to the usual form of legal redress, which is compensation.  At the same time as the government gave its apology, that is the Rudd government, it made it clear and expressly said so, it will not grant compensation or restitution.  I'm not criticising it for the Apology, but I am just trying to say that there are two underlying principles.  What was the Government apologising for?  Mainly for John Howard's refusal to apologise.  And what was the Government offering?  Words – not real redress.

The NT Intervention

I want to briefly talk about the Northern Territory Intervention. It is true that the NT Intervention by the Howard government was quickly overtaken by a very different intervention on the part of the Rudd and Gillard governments.  The name was retained because the new governments did not want to be seen to be changing course because it was too politically dangerous to do so, but the reality was what Howard had proposed.  The myth was what the Rudd, and now the Gillard, governments had done.  It was an outrageous process from start to finish and it still remains unfinished business.  It all came about, as you well know, from the Children Are Sacred report.  Marion Scrymgour, the most senior elected Aboriginal politician at the time, said that the 500 pages of legislation said to be following on from the report were shocking.  Children were to be subjected, in the Northern Territory, to compulsory health checks.  So ignorant was the implementation of this – remember it was created and to be implemented by Mal Brough and John Howard, neither of whom had any background in Aboriginal societies in Australia, let alone the Northern Territory.  Initially, they were considering sexual health checks on children until the medical ethics people told them that that would be a serious breach of ethics and the lawyers told them it would be sexual assault.  That was dropped very quickly, but it reveals the mindset.  
There was an absolute ban on alcohol on all Aboriginal land, welfare payments were to be quarantined, income managed, for everybody, no matter how responsible they were – that is all Aboriginal people in the NT communities subjected to the Intervention.  Five‑year leaseholds were to be taken over 73 prescribed towns and communities; business managers – that’s Federal white fella business managers were to take control of all Commonwealth programs, with power to control and seize the assets of Aboriginal corporations.  The Army was to be deployed and Police to be sent in all over the place, the permit system for Aboriginal lands was to be abolished, and the Commonwealth Employment Development Program was also to be abolished.

It did seem to the public and to the press that something was being done and it was all about protecting the kids.  A lot was being done, but not much of it had to do with protecting the kids.  Even now, we are six or seven years down the track, we haven’t seen any statistics that show that that any sexual abuse was prevented by the Intervention.  Indeed, the 500 pages of legislation didn’t mention the words 'child' or 'children' once.  It didn’t address any of the 97 recommendations of the Children Are Sacred report.  In fact, it rejected all of them, but particularly the first recommendation, which was said to be foundational, which is that the government commit to genuine consultation with Aboriginal people in designing initiatives for the benefit of Aboriginal communities.  What actually happened was  the Intervention was said to be about sexual abuse, and I'm spending a little bit of time on it because it is a primary example of myth over reality, of spin and of populism at work.  It was said to be about sexual abuse, but quickly, within a month, it came to focus on dysfunction in Aboriginal communities and then the real description of the intervention was laid out by John Howard in August 2007.  He said it was about mainstreaming or normalising remote-living Indigenous Australians and he told residents at Hermannsburg that, while respecting the special place Indigenous people in the history and life of this country, he said their future could only be as part of the mainstream of the Australian community.  That was what it was about.  

The Intervention continued with its most drastic measures not being implemented for very long or at all.  Some income management took effect, the leases took effect, but the land leased was for the most part never occupied.  The business managers didn’t acquire Aboriginal organisations, but they were sent in and probably after over a billion or somewhere between one and two billion dollars was spent, not a lot has happened.  I was on the APY Lands working with the APY community and I saw droves of Federal officials, all with their t‑shirts with 'Closing the Gap' written on them.  They were causing chaos.  They had little or no background in Aboriginal Australia nor did they have specialised  training in respect of these communities.  It was interesting for me to read The Australian editorial last Saturday.  The Australian is one of the most fervent supporters of the Intervention, then and now.  Even The Australian had to comment that the big beneficiaries of the intervention are service providers – that is the Federal bureaucrats and other whitefella businesses.  In some areas there has been a hundred‑fold increase in the number of officials.  No evidence has been maintained to verify whether or not the current intervention is achieving its objectives.  Jenny Macklin throws up anecdotal evidence from time to time.  If any head of a major corporation had spent between one and two billion dollars on a program and said to the Board, 'I've got some anecdotal evidence about the result', they wouldn’t be holding their job very long.
In Indigenous Australia, politics and slogans have been substituted for research and fact.  The reality, in the year 2012, is what I call the 'twenty four per cent principle, which has not changed.  One of the starkest statistics, and you hear many of them, but the one that sits firmly in my mind is 24% of the child removals in Australia are of Aboriginal children and 24% of the adult prison population are Aboriginal people incarcerated.  Between 1992 and 2011 – these are figures that are not ‘anecdotal’ – the rate of Aboriginal incarceration has increased in Australia by more than 50%.  Particularly alarming is the increase in respect of women, which has increased by 50% over the last decade.  Justices Deane and Gaudron in Mabo described Aboriginal dispossession as a history of ‘unutterable shame’.  That comment that can be applied to the Northern Territory Intervention, both in its original form and in its current muted form.  
Refugees

I want to now move to refugees and again expose what I hope you will see is the same type of mythology.  In 1938 – history sometimes helps – in 1938, Mr White, Federal Trade Minister, attended a conference in Evian in France, as Australia's representative, to consider how the international community should respond to the outflow of Jewish refugees from Nazi Germany.  He said, 'It will no doubt be appreciated, that as we have no racial problem we're not desirous of importing one.'  The Australian government did not allow Jewish refugees to come to Australia before and during the War.  Of course, it's well-known that the Swiss government had a ‘border protection’ approach and at its border refused entry to some 25,000‑30,000 Jewish refugees, with disastrous consequences for them, with their cries for help echoing in the killing fields of Nazi Germany.  
It was those sorts of events that the Refugees Convention was designed to address.  Australia was one of the great supporters and signatories to the Convention, under the catchcry ‘Never Again’.  There is a very simple principle underlying the Convention.  It requires that a protection obligation be given by the State to refugees within the State’s borders who are mostly people who have a well‑founded fear of political, racial or religious persecution in their country of nationality.  The Convention says refugees are not to be subjected to discriminatory treatment, including any disadvantage by reason of their entry, whether legal or not.  
What do we find today?  We find the deterrence policy. We give people the right to apply for protection, but we try to deter them from doing so and to prevent them from even coming to try to do so.  So we have had mandatory and indefinite detention of men, women and children.  We have had the absurdity of the excision of Australia from Australia for refugees arriving by boat so that they can't access our justice system.  We restrict their access, when allowed into the community, to social services and employment.  We restrict family reunion. So we reduce them to some subhuman level.  These steps are a clear repudiation of the principles of the Convention and of those persons’ human rights.  It’s a sad and tragic indictment of where we are at today that this is all happening.  Then came the slogans– we call the refugee claimants ‘unlawful non‑citizens’.  But there is no offence such as an illegal entry.  They're no more unlawful than you and I.  They are entitled to come here to apply for refugee status, but that is the statutory label given to them so the politicians then say they are illegal entrants, which is false.  

‘Stop the boats’ – but the boats keep coming to allow people to exercise a right.  ‘Break the people-smugglers business model’ – but how is government breaking the model?  The so‑called deterrent policy is encouraging more and more so they inundate the detention camps but more people still end up coming here.  Saving lives – that’s the motto, but are they really saving any lives?  Have they saved any lives?  And let me just make a simple point about ‘saving lives’.  The Federal government has decided to forfeit and destroy all the boats, so not illogically, the boats that are sent with people are ones that are worthy of destruction; they're not seaworthy.  So, of course, they're dangerous.  But on top of that, we have mandatory imprisonment of the crew.  Who do they send?  Young kids or people with no sea experience.  So the very laws that we create, create the very problem we say we're trying to solve. That’s how absurd the current system is, but you get politician after politician saying ‘we're saving lives’, ‘we're stopping the boats’.  ‘We’re protecting our borders’. One might ask are the politicians really serious about ‘protecting’ us from asylum seekers.
The whole process today is unprincipled, bizarre and riddled with hypocrisy and contradictions.  Now we hear that an Abbott government will turn the boats around.  What?  Are we going to send destroyers in to tow them back to Indonesia or just leave them at sea indefinitely?  Where is the principle involved?  Mr White's 1938 speech was about not importing a racial problem, then, the Jewish people, that he said Australia didn’t then have.  The dog whistle politics of 2012 seems to be of the same calibre.  
There is a principled solution.  Most people ask, 'What are we to do?'  Well, I can tell you what we can do.  Best-practice in the industrialised world would have Australia take somewhere between 20,000 and 30,000 refugees a year.  The current government said we're going to take 20,000.  We have a brilliant social and economic integration model for refugees, which is not publicised because it might undermine the deterrent policy.  If we have best-practice of refugees per head of population in the industrialised world, we could never be criticised for saying that is the number we will take each year.  We then process applicants for refugee status in conjunction with the United Nations High Commissioner for Refugees in Indonesia, Malaysia, Australia or wherever.  In fact, refugees who come by air are already processed in Australia.  We need to create fair selection criteria (including fixing annual limits), again in consultation with the UN Commissioner.  When the annual limit is reached we will have the refugees who fall outside the criteria resettled in camps where they cannot be refouled (ie wrongly returned) to their country of nationality. In those camps the UN and Convention countries, including Australia, will have some responsibility for the eventual resettlement of the persons found to be refugees. And the people-smugglers will no longer have a reason to smuggle anyone.  They won't have a product to sell and I don’t really see why, given the billion or two billion dollars we're wasting on terrible camps in Nauru and Manus Island, we can't reach agreement on Australian funding for appropriate programs with Indonesia and Malaysia as part of a regional solution.

Freedom of Speech

I want to move on to freedom of speech and the Andrew Bolt case.  I only want to talk very briefly about it.  One point I do want to share is about one of the participants in the Bolt case , who was Anita Heiss.  She is Indigenous, a professor and was the subject of a particularly vitriolic serve on the part of Bolt, and I was looking forward to her giving evidence.  She was somewhat darker in skin colour than the others and when she arrived in court she was told by the Bolt team that she wasn’t required for cross‑examination.  One story about Anita – she went on a lecture tour of the United States; went to a number of universities, gave talks on what Australian Indigenous policies and issues were about and was asked by someone in the audience, what's the biggest problem confronting Indigenous women in Australia today.  She shot back, "finding a decent bloke."  I was pretty disappointed when they said we do not require calling Anita for cross‑examination.  
The Bolt case has done the rounds and I don’t want to spend too much time on it.  You all know what it was about.  It was interesting, and not well-known, that the main reason for the case was that a group of Victorian Aboriginal law students felt particularly humiliated and intimidated by the Bolt articles.  The Aboriginal Law Students' Society actually initiated the case and the nine Aboriginal people who gave evidence were Aboriginal leaders, professors, artists and writers.  They were people who, for the most part, had made it in life.  They were highly successful in one area or another, but felt a duty to the younger generation to stand up and say, you shouldn’t have to be answerable to the world around you for being a fairer, rather than a darker, skinned Aboriginal person.  And it's interesting that the case was all about stereotyping, and stereotyping in a way that caused harm, not just to the people named – they were for the most part offended or insulted and suffered for it.  But for those, the silent ones, the intimidation and humiliation harmed them in a very grievous way.  The case became their voice as well.  
All I want to say about hate speech is this.  Freedom of speech is a civil liberty that is based upon the freedom to say what you want without interference from government.  There is a clear tension between that freedom of speech and the prohibition of hate speech, which gives effect to a  human right, a group right, that has to be given real traction in the light of what has happened during and since the Second World War.  The real question is:  In what circumstances should an individual be deprived of his or her rights and freedoms of speech in order to protect the rights of a group to racial equality and freedom from racial vilification and discrimination?  The principle involved in the racial vilification legislation raises two additional  questions.  Does the law intervene only at the point where hate speech amounts to vilification in the traditional sense?  Or do we accept that it is necessary to nip speech leading to hate speech in the bud because vilification comes in shades and degrees?  Where along the line that leads to racial stereotyping and hatred do we draw the legal line, balancing the right to be free of discrimination and vilification against the right to freedom of speech?  These are not easy questions to answer.
Another question arises, in drawing that legal line; it, is whether the current legal standard of serious offence, intimidation, humiliation or insult by reason of race, colour or ethnic origin is the appropriate criterion to prevent the harm flowing from racism?  The word ‘serious’ is important as it does not appear in the legislation but has been held by the courts to be an implicit requirement – a point not noticed by many critics of the legislation. I would say these are the real questions of principle.  Jim Spigelman, who discussed the new Discrimination Act yesterday, differentiated between ‘offence’ and ‘insult’ caused by race speech as unacceptable hurdles or criteria, and ‘humiliation’ and ‘intimidation’, which he considered appropriate criteria.  Justice Bromberg, in Bolt, found that all four had been breached in the Bolt case.  The Act in its present form has been successfully used without any intervention or hostility by The Australian or any other media or politicians, against Toben and Scully for their virulent anti-Semitic literature and against a politician, Lightfoot, for vilification of Aboriginal people.  But then, of course, when an icon of the right gets attacked, such as Bolt, suddenly all these new principles emerge.  Distinguishing between the current criteria of serious offence, insult, humiliation and intimidation resulting from race speech may be a bit artificial.  The real question is whether, collectively or separately, they are appropriate criteria to redress the real harm caused by race based speech.
Same-Sex Marriage

I want to conclude on one last topic, which is same-sex marriage.  I want to be very brief.  It's fascinating that Barack Obama and David Cameron, in the UK, have come out as recent supporters.  Eleven countries have enacted same-sex marriage legislation.  They include Spain, Sweden, Portugal, Holland, Argentina, South Africa, and some jurisdictions in Brazil, Mexico and the United States.  It's hardly, any longer, a radical concept.  I find it almost impossible to locate a principle in Australia's tolerant and liberal society that justifies opposition to it.  Religion could be one, but Section 116 of the Constitution would suggest we can't make laws to protect a religious rule, so that may not work.  Tradition is another, but we know that as a sociological value, tradition evolves and changes over time in response to changing economic and social factors.  Prejudice is the third, which is probably what it is really about out there in the public minds that oppose same‑sex marriage, but now we find more than half the population support it.  
And then you’ve got the political response.  With Mr Abbott, all I can say is, what you see is what you get.  But I want to just finish on where is the ‘real Julia’ on this issue. I read a wonderful review in the Australian Financial Review on her position.  The review profiled the nature of an individual who supported same-sex marriage.  The first box that was ticked is a university graduate – they would generally be supporters.  The second box that was ticked is, well, atheists – they were supporters.  The third box that was ticked was the left side of politics, which seems to be supportive.  And the last box that was ticked was those in long-standing, non-marital relationships.  The author of the review commented that each of those boxes pointed strongly towards a same-sex marriage supporter.  When you put all four together, the author asked could anyone other than Julia Gillard, who ticks each of those boxes, come forward.  I think the author is probably still waiting for the first person to come forward.
It's hard to believe that the Prime Minister truly believes in the sanctity only of a marriage between a man and a woman as she suggests.  I would suspect it's simply she can't afford, that is politically, to be seen to change her mind or position because she took her oppositional position earlier than she should, and more drastically and expediently than she should have.  Even though public opinion has changed, the Prime Minister’s opinion appears not to have changed.  I suspect that this is because she has got this ‘trust principle’ hanging over her – and so she gets up there and blandly explains her opposition on the basis that, ‘I do believe in the sanctity of marriage between a man and a woman’, and the Prime Minister somehow keeps a straight face when she says so.

CONCLUSION

I want to now conclude by returning to my just man.  I have now, metaphorically speaking, shouted the word ‘principle’ in the context of Indigenous Australians, refugees, race-speech and same-sex marriage, only to try and demonstrate that may be principle and reality can triumph over political expediency and mythology.  Quoting the just man, I want to finish by saying, "Even if, as I expect, I cannot change politicians, I am still shouting with all of you here today to prevent politicians from changing us."  Thank you.

END 51.00

Ron Merkel
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