VICTORIAN CIVIL AND ADMINISTRATIVE TRIBUNAL

HUMAN RIGHTS DIVISION

ANTI-DISCRIMINATION LIST

Domestic Violence Victoria – exemption application (A48/2012)

_____________________________________________________________________

Re: Further material provided by Domestic Violence Victoria regarding its exemption application under section 90 of the Equal Opportunity Act 2010
_____________________________________________________________________
SUBMISSIONS OF THE VICTORIAN EQUAL OPPORTUNITY AND 
HUMAN RIGHTS COMMISSION 
A. INTRODUCTION
1. At the directions hearing for this matter on 29 May 2012, Member Dea invited the Victorian Equal Opportunity and Human Rights Commission (Commission) to make submissions on the exemption applications by both Domestic Violence Victoria (A48/2012) (Applicant) and Georgina Martina Incorporated (A64/2012). These submissions relate only to the former matter.

2. By email dated 7 June 2012, the Commission notified the Victorian Civil and Administrative Tribunal (Tribunal) that it would like to review further information filed by the Applicant so that it could better assess whether to intervene in the matter. 
3. The Tribunal provided the Commission with further information filed by the Applicant on 21 July 2012, and asked the Commission to file submissions on or before 20 July 2012. 

4. The Commission seeks leave to intervene in this matter pursuant to section 159 of the Equal Opportunity Act 2010 (EOA 2010).   

5. The Commission seeks to make written submissions on whether the Applicant’s proposal to limit employment at the Applicant organisation to women only is covered by the welfare services exception (section 28) of the EOA 2010.

B. FURTHER INFORMATION PROVIDED

6. Further information provided by the Applicant states that it:

(a)
is a peak body working to ensure the rights of women and children to live free from domestic violence; and

(b)
has membership of 50 family and domestic violence services across Victoria which provide direct services to women who have experienced or are at risk of domestic violence. 

7. The Applicant indicates that it is seeking an exemption to limit employment at the Applicant organisation to women only (Proposed Measures) for the following reasons:

(a)
 the Applicant organisation works closely with victims of domestic violence, and it is important that they are provided with a non-threatening environment where they can feel secure and comfortable; 

(b)
upon entering the small office, all staff members are visible to the individual entering; and it is important for the Applicant organisation to provide a safe and women-friendly environment to women who have been traumatised;

(c)
a current project run by the Applicant organisation is the Women’s Advisory Group, which requires a project officer to liaise and work closely with women in Victoria who have experienced family violence; and

 (d)
if men contact the Applicant organisation for support, they are referred to No To Violence for appropriate services.

8. Further information provided by the Applicant indicates that it would like the ability to engage men or women for external contracts.

9. The Commission notes that the Applicant has not provided position descriptions for its employment positions, or indicators of the number of men who contact the Applicant to seek domestic violence services for men.

10. The Commission has assumed for the purpose of these submissions that the Applicant also seeks an exemption in relation to discriminatory advertising under section 182 of the EOA 2010. Such an exemption would be necessary to enable the Applicant to state in job advertisements that employment positions at the Applicant organisation are for women only.

C.  WELFARE SERVICES

11. The key exception relevant to the Proposed Measures is section 28 of the EOA 2010, which provides that: 

An employer may limit the offering of employment to people with a particular attribute in relation to the provision of services for people with the same attribute if those services-

(a) are either-

(i) a special measure under section 12; or

(ii) a service for special needs under section 88; and

(b)
can be provided most effectively by people with that attribute.

12. When considering whether section 28 applies, the Tribunal must first consider whether the service is a ‘special measure’ or a ‘service for special needs’ under section 88.

13. The Explanatory Memorandum to the EOA 2010 provides:

The circumstances in which a service “can be provided most effectively” by a person with the same attribute as the target group of the services is not defined in the clause, as there are a range of reasons why services may be provided most effectively by a person from the same group as the target group. For example it may be that only a person from the target group may have insight into the particular issues faced by the target group, or it may not be culturally appropriate to have anyone other than a member from the target group providing the services, or the target group may have a fear or mistrust of anyone who is not from the target group because of their experience.
 
14. The welfare services exception in section 88 of the EOA 2010 provides that a person may:

establish services, benefits or facilities that meet the special needs of people with a particular attribute and to restrict eligibility for such services, benefits or facilities to people with the relevant attribute. 
15. Notwithstanding that the Applicant, as a peak body, is less involved in the day-to-day delivery of services than its member organisations, the Commission considers that the Applicant’s referral services for individuals who have experienced domestic violence are still an important part of, and intrinsic to, the Applicant’s role in preventing violence against women and children. 

16. On that basis, the Commission considers that there is a strong argument to support the proposition that the Applicant’s referral services constitute a service for special needs under section 88, which can be provided most effectively by women, and therefore falls within the section 28 welfare services exception.
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