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OrderS

1. Under section 75(1) of the Victorian Civil and Administrative Tribunal Act 1998 (Vic), the claims described by me in these reasons by reference to the following items are dismissed: items a, b, c, e, f, i, j, k, l, n, p, q, r, s, t, u, v, w, x, y and z.

2. The claims described by me in these reasons by reference to the following items are to proceed to a further hearing: items d, g, h, m, o and aa.

3. The proceeding is to be listed before me for further hearing after 24 July 2015.  Allow three days.
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Reasons
Mr Djime has made allegations of discrimination, sexual harassment, victimisation, racial vilification and human rights breaches against individual Victoria Police officers and Victoria Police as a whole.  The proceedings are brought under the Equal Opportunity Act 2010 (Vic) (EO Act), the Racial and Religious Tolerance Act 2001 (Vic) (RRT Act) and the Charter of Human Rights and Responsibilities Act 2006 (Vic) (Charter).  There are a total of 27 allegations arising under these Acts. 
All of the allegations are denied by the officers and Victoria Police.
Mr Djime set out his allegations in particulars of claim dated 18 September 2014 and then a hearing was held on 10 and 11 March 2015 where he gave evidence and called witnesses to give evidence.  Neither he nor his witnesses were cross-examined.  At the conclusion of the hearing, Mr Djime confirmed he had produced all of the evidence he relies on.[footnoteRef:1] [1:  		Transcript, page 183.] 

The respondents have applied for the majority of the allegations to be summarily dismissed or struck out on the basis that the tribunal has no jurisdiction to consider them or because, even taking the evidence at its highest, Mr Djime cannot prove his claims and they lack substance or are an abuse of process.  That application is made under section 75 of the Victorian Civil and Administrative Tribunal Act 1998 (Vic) (VCAT Act) and was heard by me on 13 May 2015.  The respondents acknowledge that some of the allegations ought to proceed to a full hearing.
On 10 March 2015, I made an order under section 160 of the EO Act granting leave to the Victorian Equal Opportunity and Human Rights Commission (commission) to assist the tribunal as amicus curiae (friend of the court) in the proceeding.  The commission did not participate in the section 75 hearing other than by filing submissions of law dated 15 April 2015.
I have decided to dismiss 21 of the 27 allegations.  The remaining six allegations will proceed to hearing.  Attachment A to these reasons is a table setting out the terms of each allegation and indicating whether the allegation is to be dismissed or proceed and, briefly, why.
Mr Djime has made allegations that he was assaulted by police and has been subjected to sexually explicit comments by police officers.  As will be seen, the claims that relate to those allegations will be dismissed because the tribunal does not have power to consider them under the EO Act.  That ought not to be taken to suggest that the allegations have not been taken seriously or raised concerns in my mind.  I am aware from material provided by Mr Djime that these concerns (and others) have been raised with the Office of Police Integrity and the Independent Broad-based Anti-corruption Commission.  
Section 75 of the VCAT Act
Section 75 of the VCAT Act gives the tribunal discretion to dismiss or strike out a proceeding whether or not all the evidence has been heard.  It can do so if, in its opinion, all or part of the proceeding is frivolous, vexatious, misconceived or lacking in substance (75(1)(a)), or is otherwise an abuse of process (75(1)(b)).  An application for an order under section 75(1) may be made at any time.  
There have been many cases about section 75 and the law about how to approach the section is clear.[footnoteRef:2]  The tribunal is required to exercise caution before summarily terminating a proceeding.  It should only do so if the proceeding is obviously hopeless or unsustainable in fact or in law, or on no reasonable view can justify relief, or is bound to fail.  This will include, but is not limited to, a case where an application can be said to disclose no reasonable cause of action or where a respondent can show a good defence sufficient to warrant the summary termination of the proceeding.   [2:  	The cases include the following: State Electricity Commission of Victoria v Rabel & Ors [1998] 1 VR 102; Norman v Australian Red Cross Society (1998) 14 VAR 243; Towie v State of Victoria & Ors [2002] VCAT 1395; Forrester v AIMS Corporation [2004] VSC 506; Naylor v Oakley Thompson & Co Pty Ltd & Ors [2008] VCAT 2074. ] 

If the tribunal is not satisfied that the proceeding should be summarily dismissed, the matter should go to a hearing so the applicant has the chance to have the application heard and so the evidence can be tested in the usual way.  When the high bar set out above is not reached, and there is simply a dispute between the parties as to the application, the matter should go to hearing.  
In considering an application under section 75, the tribunal must take the applicant’s case and the evidence presented at its highest.  
An application is ‘misconceived’ under section 75(1)(a) if it falls outside the tribunal’s jurisdiction, it is statute barred or it concerns matters that the applicant is estopped from raising.[footnoteRef:3]  Estoppel applies to a range of circumstances including where a factual or legal issue in the application has already been heard and determined (issue estoppel).  An application is ‘lacking in substance’ if, after the applicant has produced all of his or her evidence, there is nothing of any substance for the respondent to answer.[footnoteRef:4]  [3:  	Ballarto Pastoral Pty Ltd v Department of Primary Industries [2006] VCAT 478.]  [4:  	Assal v Department of Health, Housing and Community Services (1992) EOC 92-409, applied in Liu v University of Melbourne [2002] VCAT 896.] 

The term ‘abuse of process’ contained in section 75(1)(b) is not defined in the VCAT Act.  It is understood to be a flexible concept designed to ensure that processes of the tribunal are used in good faith.  It can include any process used in a way that is manifestly unjust, oppressive or unfair to a party or would otherwise bring the administration of justice into disrepute among right-thinking people.[footnoteRef:5]  The categories of abuse of process are not closed but include proceedings which are manifestly groundless, without foundation or which serve no useful purpose.  An abuse of process may arise where, despite the fact that the circumstances do not give rise to an estoppel, their continuance would be unjustifiably vexatious and oppressive for the reason that it is sought to litigate again a case which has already been disposed of by earlier proceedings.[footnoteRef:6] [5:  	Molyneux v VCAT & Anor [2007] VSC 89 at [53].]  [6:  	Chief Justice French in Aon Risk Services Australia Limited v Australian National University	[2009] HCA 27 at [333] quoting with approval Walton v Gardiner [1993] HCA 77, per Mason CJ, Deane and Dawson JJ at [23].] 

Before turning to Mr Djime’s allegations, I will deal with the law relied on by Mr Djime, discuss the meaning of the term ‘services’ under the EO Act and the case law relating to the provision of services by police officers to individuals and the public at large.  I will then turn to the particular allegations made and rule on the respondents’ application under section 75(1) of the VCAT Act.
The EO Act
The EO Act is protective legislation that seeks to ensure persons with named attributes are not discriminated against because of those attributes in relation to specified activities or classes of activities.  The protected attributes include race and physical features.[footnoteRef:7]   [7:  	See section 6 which sets out the list of attributes on the basis of which discrimination is prohibited. ] 

The EO Act specifies areas of life in which discrimination is prohibited.  Accordingly, in order to establish a breach of the EO Act, an applicant must point to an express prohibition which applies to the circumstances giving rise to the claim.  Mr Djime says that the discrimination he complains of occurred in the context of the provision of services to him by Victoria Police and the named police officers.
The claim here is one of direct discrimination.  So, what is claimed is that, contrary to section 44 of the EO Act, the respondents treated Mr Djime unfavourably because of one or more of the identified attributes.[footnoteRef:8]  Mr Djime says that the alleged instances of discrimination occurred on the basis of his attributes of race and physical appearance.  Mr Djime was born in Mali and came to Australia in 2006.  Mr Djime has dark skin and dreadlocks.   [8:  	See section 8 of  the EO Act for the definition of direct discrimination.] 

Section 44 of the EO Act prohibits discrimination in the context of the provision of services.  It says:
(1)		A person must not discriminate against another person—
(a)	by refusing to provide goods or services to the other person; or
(b)	in the terms on which goods or services are provided to the other person; or
(c)	by subjecting the other person to any other detriment in connection with the provision of goods or services to him or her.
(2)	Subsection (1) applies whether or not the goods or services are provided for payment.
It is not necessary for Mr Djime to show one or both of the attributes he relies on was the sole reason for the unfavourable treatment alleged but he must show that it was a substantial reason.  Motive is irrelevant in determining whether or not a person discriminates.[footnoteRef:9]  [9:  	See sections 7, 8 and 10 of the EO Act which define discrimination and direct discrimination and deal with motive.] 

Mr Djime says that he has been sexually harassed a number of times.  Section 92 of the EO Act defines sexual harassment as follows:
(1)	For the purpose of this Act, a person sexually harasses another person if he or she - 
(a)	makes an unwelcome sexual advance, or an unwelcome request for sexual favours, to the other person; or
(b) 	engages in any other unwelcome conduct of a sexual nature in relation to the other person – 
in circumstances in which a reasonable person, having regard to all the circumstances, would have anticipated that the other person would be offended, humiliated or intimidated. 
(2) 	In subsection (1) conduct of a sexual nature includes - 
(a)		subjecting a person to any act of physical intimacy; 
(b) 	making, orally or in writing, any remark or statement with sexual connotations to a person or about a person in his or her presence; 
(c) 	making any gesture, action or comment of a sexual nature in a person's presence.
Section 99 of the EO Act prohibits sexual harassment in the provision of goods and services.  It says relevantly:
(1)	A person must not sexually harass another person in the course of providing, or offering to provide, goods or services to that other person. 
(2) 	A person must not sexually harass another person in the course of receiving or selecting goods or services provided by that other person.
(3) 	This section applies whether or not the goods or services are provided or received for payment. 
So, in addition to demonstrating that the relevant conduct meets the definition of sexual harassment, an applicant must show that the conduct occurred in the context of the provision of goods and services.
Mr Djime alleges that a number of the events described above amount to victimisation contrary to section 103 of the EO Act.  Section 104 describes what victimisation is and says:
(1) 	A person victimises another person if the person subjects or threatens to subject the other person to any detriment because the other person, or a person associated with the other person - 
(a)	has brought a dispute to the Commission for dispute resolution; or  
(b) 	has made a complaint against any person under the old Act; or 
(c) 	has brought any other proceedings under this Act or the old Act against any person; or 
(d) 	has given evidence or information, or produced a document, in connection with –
(i) any proceedings under this Act or the old Act; or 
(ii) any investigation conducted by the Commission; or
(e) 	has attended a compulsory conference or mediation at the Tribunal in any proceedings under this Act or the old Act; or   
(f) 	has otherwise done anything in accordance with this Act or the old Act in relation to any person; or  
(g) 	has alleged that any person has contravened a provision of Part 4 or 6 or this Part, or Part 3, 5 or 6 of the old Act, unless the allegation is false and was not made in good faith; or  
(h) 	has refused to do anything that –
(i)	would contravene a provision of Part 4 or 6 or this Part; or 
(ii) would have contravened a provision of Part 3, 5 or 6 of the old Act –
or because the person believes that the other person or the associate has done or intends to do any of those things.
Mr Djime noted that, when he made his application, he completed the tribunal application form to show that he was also making a claim that certain police officers were authorising or assisting discrimination.  That part of the application form reflects section 105 of the EO Act which says, relevantly here, that a person must not request, instruct, induce, encourage, authorise or assist another person to engage in prohibited discrimination, sexual harassment or victimisation.  Under section 106 of the EO Act, a claim may be brought against either the person who has breached the EO Act or the person who has authorised or assisted that breach.  
Mr Djime contended that, in order to deal with that part of his claim, he did not need to demonstrate that a service had been provided to him.  That is incorrect because, there can only be prohibited discrimination or sexual harassment if it falls within one of the areas of life identified in the EO Act.
Unlike discrimination and sexual harassment claims, an applicant in respect of a victimisation claim does not have to identify an area of life.  Rather, the applicant must demonstrate that there has been an action or conduct of the kind described in section 104(1) and show that action or conduct was the cause of the alleged detriment.
The onus of proving that there has been a breach of the EO Act falls on Mr Djime.  The standard of proof is on the balance of probabilities.  What is required is for the tribunal to be satisfied that, overall, it is more probable than not that the events occurred as described and that the inferences sought to be drawn can reasonably be drawn from the facts as they have been found.  
In cases of discrimination, the person engaging in the prohibited conduct does not ordinarily announce that fact.  It is often necessary for an inference to be drawn from the evidence presented that the reason for the unfavourable treatment is the relevant attribute.  The tribunal must be satisfied overall that the inferences sought to be drawn can reasonably be drawn from the facts as found.  
RRT Act
Mr Djime alleges that he was racially vilified contrary to the RRT Act in respect of one incident.
The purposes of the RRT Act are to promote racial and religious tolerance by prohibiting certain conduct involving the vilification of persons on the ground of race or religious belief or activity and to provide a means of redress for the victims of racial or religious vilification.[footnoteRef:10] [10:  	Section 1.] 

Section 7 of the RRT Act says:
(1)	A person must not, on the ground of the race of another person or class of persons, engage in conduct that incites hatred against, serious contempt for, or revulsion or severe ridicule of, that other person or class of persons.
(2) 	For the purposes of subsection (1), conduct - 
(a)	may be constituted by a single occasion or by a number of occasions over a period of time; and 
(b) 	may occur in or outside Victoria.
Section 11 of the RRT Act provides that a person does not contravene section 7 if the person establishes that the relevant conduct was engaged in reasonably and in good faith and ‘for any purpose that is in the public interest’.
Charter
I understand that Mr Djime claims that the respondents have breached his Charter rights to freedom of expression and freedom of movement.  
Section 12 says that, every person lawfully within Victoria, has the right to move freely within Victoria and to enter and leave it and has the freedom to choose where to live.
Section 15 says:
(1)	Every person has the right to hold an opinion without interference.  
(2)	Every person has the right to freedom of expression which includes the freedom to seek, receive and impart information and ideas of all kinds, whether within or outside Victoria and whether - 
(a)		orally; or 
(b) 	in writing; or  
(c) 	in print; or 
(d) 	by way of art; or 
(e) 	in another medium chosen by him or her. 
(3)	Special duties and responsibilities are attached to the right of freedom of expression and the right may be subject to lawful restrictions reasonably necessary - 
(a)		to respect the rights and reputation of other persons; or 
(b) 	for the protection of national security, public order, public health or public morality.
Given the claims of discrimination made, I have assumed that Mr Djime also relies on the Charter right to recognition and equality before the law.  Section 8 says:
(1)	Every person has the right to recognition as a person before the law. 
(2)	Every person has the right to enjoy his or her human rights without discrimination.  
(3)	Every person is equal before the law and is entitled to the equal protection of the law without discrimination and has the right to equal and effective protection against discrimination.
(4)	Measures taken for the purpose of assisting or advancing persons or groups of persons disadvantaged because of discrimination do not constitute discrimination.
The Charter defines discrimination to mean ‘discrimination (within the meaning of the Equal Opportunity Act 2010) on the basis of an attribute set out in section 6 of that Act.’
Section 7 of the Charter provides that a human right may be subject under law only to such reasonable limits as can be demonstrably justified in a free and democratic society based on human dignity, equality and freedom, and taking into account certain matters.  They include the nature of the right, the importance of the purpose of the limitation, the nature and extent of the limitation, the relationship between the limitation and its purpose and any less restrictive means reasonably available to achieve the purpose that the limitation seeks to achieve.
Section 38 of the Charter says, relevantly, that it is unlawful for a public authority to act in a way that is incompatible with a human right or, in making a decision, to fail to give proper consideration to a relevant human right.  There is no dispute that the respondents all fall within the meaning of public authorities and so are bound by the Charter.[footnoteRef:11] [11:  	Section 75 application dated 25 March 2015, paragraph 219.] 

Claims under the Charter may be brought where they fall within section 39(1).  It says:
If, otherwise than because of this Charter, a person may seek any relief or remedy in respect of an act or decision of a public authority on the ground that the act or decision was unlawful, that person may seek that relief or remedy on a ground of unlawfulness arising because of this Charter.
As a consequence of Bell J’s decision in Goode v Common Equity Housing,[footnoteRef:12] it is clear that, in respect of an act or decision of a public authority, where an applicant may seek relief or remedy for unlawfulness under one Act (such as the EO Act or the RRT Act), then a claim for relief or remedy for unlawfulness may also be made under the Charter.  [12:  	[2014] VSC 585 at paragraph [39].] 

Services under the EO Act
The meaning of services
The term ‘services’  is defined in section 3 of the EO Act as follows: 
services includes, without limiting the generality of the word - 
(a) access to and use of any place that members of the public are permitted to enter;
(b) banking services, the provision of loans or finance, financial accommodation, credit guarantees and insurance;
(c) provision of entertainment, recreation or refreshment;
(d) services connected with transportation or travel;
(e) services of any profession, trade or business, including those of an employment agent;
(f) services provided by a government department, public authority, State owned enterprise or municipal council- 
but does not include education or training in an educational institution
It is important to note that the definition is an inclusive one rather than an exclusive one and so, while (a) to (f) above provide examples of what is included, the meaning can extend beyond those.  None of the examples listed in (a) to (e) apply here.  In order to understand the meaning of (f) and the term more generally, reference may be had to case law. I have been greatly assisted by the written submissions made by the respondents and the commission in respect of cases which have considered similar or related matters.
Case law on the provision of services and police
The starting point when considering the meaning of ‘services’ is the High Court of Australia’s decision in IW v City of Perth,[footnoteRef:13] given in the context of the Equal Opportunity Act 1984 (WA) and the city council’s decision to refuse planning approval for a drop-in centre for people infected with or affected by HIV.  The High Court said that services has a wide meaning and referred to its meaning including ‘an act of helpful activity’ and ‘the duty or work of public servants’.  Brennan CJ and McHugh J referred to providing use of libraries, parks and sporting facilities as examples of services and also ‘the provision of intangibles such as advice and information in respect of building and town planning matters’.  Gummow J referred to services being rendered to an individual by conduct tending to the welfare or advantage of that person.  Having said that, as noted by Kirby J, a service may be provided even though the decision made is adverse to the user or , as was the case in IW, the applicant for the decision. [13:  	[1997] HCA 30.] 

The respondents referred me to the decision of Lacava J in Kavanagh v Victorian WorkCover Authority.[footnoteRef:14]  His Honour was considering a claim of discrimination and victimisation in the context of WorkCover’s management of Ms Kavanagh’s claim.  It was contended that WorkCover was carrying out a statutory duty rather than providing services.  At paragraph 48, his Honour set out matters to consider as follows: [14:  	[2011] VCAT 2009.] 

Firstly, whilst government activities are capable of being services, not all are. Secondly, it is critical to identify with precision the service said to have been refused. Thirdly, a service, to be a service, must confer a benefit, advantage or welfare on the complainant. Fourthly, the exercise of statutory functions or duties which require the exercise of a discretion, which is quasi judicial in nature, are not services. Fifthly, the performance of a statutory duty to decide whether or not to prosecute are not services. Sixthly, the decision to refuse to exercise a statutory discretion is not a refusal of a service, although a refusal to consider to exercise the discretion may be a refusal of a service. Finally, performance of statutory duties will not be regarded as services.
Mr Djime rightly noted that Kavanagh did not deal with complaints about police.
The commission drew my attention to cases where the conduct in issue constituted the exercise of a statutory power or the performance of a statutory duty and it was also found to be the provision of a service under EO Act equivalent legislation.[footnoteRef:15]   [15:  		IW per Brennan CJ and McHugh J at paragraph 11, Dawson and Gaudron JJ at paragraph 23, Toohey J at paragraph 27 and Gummow J at paragraph 41; AB v Registrar of Births, Deaths and Marriages [2006] FCA 1071; Farah v Commissioner of Police of the Metropolis [1998] QB 65 at paragraph 78-79.] 

The commission also referred me to the decision of Sundberg J in Rainsford v Victoria.[footnoteRef:16]  That case concerned a claim by a prisoner under the Disability Discrimination Act 1992 (Cth).  His Honour found that transport and the accommodation of prisoners in cells were inherent parts of incarceration and were not helpful or beneficial to the prisoners concerned.  Therefore, they could not be characterised as services provided to prisoners.  He expressed the view that the conduct is better described as being ‘part and parcel of the exercise of a statutory duty’.  However, Sundberg J also said, referring to conduct involving attending to the welfare of prisoners, that some facilities provided to prisoners may constitute services.  [16:  	[2007] FCA 1059.] 

On appeal, in Rainsford v State of Victoria,[footnoteRef:17] the Full Court of the Federal Court briefly addressed the concept of services, saying: [17:  	(2008) 167 FCR 26.] 

In this case it is not necessary to consider whether his Honour erred in his interpretation of the expressions ‘service’ or ‘facility’. This is because, if, as we think, his Honour’s conclusions on the other aspects of the claim are correct, this question does not arise. We observe that, although the meaning of ‘service’ is not simple to resolve, and the matter was not argued in depth, we see some strength in the view that the provision of transport and accommodation, even in a prison, may amount to a service or facility.
The respondents refer to the role of Victoria Police officers by reference to the Victoria Police Act 2013 (Vic) (Police Act).  That Act did not come into force until 1 July 2013 and so it did not apply at all times covered by Mr Djime’s allegations.  The earlier legislation, repealed by the Police Act, was the Police Regulation Act 1958 (Vic).  
The 1958 Act did not set out the role or functions of police but did include an oath which all police officers were required to take.  That oath provided, amongst other things, that the officer swore to ‘see and cause Her Majesty's peace to be kept and preserved’, to ‘prevent to the best of my power all offences against the same’ and ‘to the best of my skill and knowledge discharge all the duties legally imposed upon me faithfully and according to law’.[footnoteRef:18] [18:  	Second Schedule, Form A.] 

Section 8 of the 2013 Police Act says that the role of police is to ‘serve the Victorian community and uphold the law so as to promote a safe, secure and orderly society’.  Section 9(1) of the Police Act says that the functions of police include:
(a) preserving the peace;
(b) protecting life and property;
(c) preventing the commission of offences;
(d) detecting and apprehending offenders;
(e) helping those in need of assistance.
Despite the change in legislation, I accept the respondents’ contention that the Police Act has described Parliament’s view of the role of police over the relevant period.  I consider that the matters set out in sections 8 and 9 are consistent with the general community’s expectation and understanding of the broad role and function of police.
The respondents contend matters such as those referred to in section 9(1)(a) to (d) of the Police Act fall within the duty to uphold the law, rather than being services within the meaning of the EO Act.[footnoteRef:19]  The commission submits that the words ‘helping those in need of assistance’ in section 9(1)(e) above clearly fall within the ordinary meaning of services.  It says that, the mere fact that the matters described in section 9(1)(a) to (d) may fall within a statutory duty is not enough to say they cannot also be services.   [19:  	Written submissions, paragraph 109.] 

Both the respondents and the commission referred me to a decision of the English Court of Appeal, Farah v Commissioner of Police of the Metropolis.[footnoteRef:20]  In that case, the plaintiff was a 17 year old young woman (at the relevant time) a citizen of Somalia and a refugee.  She and her 10 year old cousin were attacked near their home by some white teenagers who set a dog on her and injured her.  She called 999 to obtain help from the police.  The police who attended arrested her without cause, detained her for a time and charged her with affray, common assault and causing unnecessary suffering to a dog.  The police took no steps to seek or detain her attackers.  Ms Farah was released on bail and, when the charges came on for hearing, no evidence was presented against her.  A claim of racial discrimination was made.  The court found that those parts of the officer’s duties involving assistance to or protection of members of the public entailed the provision of services to the public and, in this case, to Ms Farah.  No ultimate finding was made against the police, because the court found that the Commissioner was not liable under statute for the torts of the police officers. [20:  	[1998] QB 65.] 

In Kyriakidis v State of Victoria,[footnoteRef:21] Member Duggan, relying on Sundberg J’s decision in Rainsford, found that the acts of an arresting officer would not be characterised as being helpful or beneficial to the individual being arrested.  In that case, the complaint was that Mr Kyriakidis had been discriminated against on the basis of his disability when he was arrested and not provided with medical assistance while in custody.   [21:  	[2014] VCAT 1039, at paragraph 19-21.] 

The respondents referred me to a number of decisions concerning allegations of unlawful discrimination against the New South Wales police force.  In summary, the cases found:
Arresting an alleged offender, dealing with a bail application and maintaining custody over him while he was transported to hospital for medical treatment did not involve the provision of a service;[footnoteRef:22] and [22:  	Robinson v Commissioner of Police, NSW Police Force [2012] FCA 770.  That decision was affirmed on appeal – [2013] FCAFC 64.] 

The pursuit and arrest of a suspected criminal, the questioning of that person; the determination of a bail application and the decision to bring criminal proceedings against the person is not the provision of a service to that person.[footnoteRef:23] [23:  	Mariani v NSW Police Force, State of NSW [2013] NSWADT 35 at paragraph 87; Rasmussen v State of NSW,  NSW Police Force [2013] NSWADT 277, at paragraph 39.] 

The respondents note that a distinction must be drawn between the service police provide to the community at large when undertaking duties such as preventing criminal conduct and an arresting officer’s dealings with an offender.  In Field Meret v State of Victoria,[footnoteRef:24] Member O’Dwyer dismissed a claim against Victoria Police alleging that its members failed to allow the complainant’s daughter to make a statement in the context of a particular investigation.  Member Dwyer said that police fulfil a public duty to investigate crime but they do not provide a service to any individual such as Ms Field where she was not a victim of crime and there was no specific duty owed to protect her. [24:  	[1999] VCAT 616, at page 12.] 

The NSW Court of Appeal decided in Commissioner of Police v Mohammed,[footnoteRef:25] that, under a similarly worded definition, the provision or refusal of services may occur when police engage in conduct in the context of a request for assistance in relation to possible criminal activity where protection of persons or property may be required.  Further, the court found that the detection and prevention of crime can constitute services.  In that case, Ms Mohamed and her family were at their home in Blacktown.  They claimed that they were abused and assaulted by members of a neighbouring family.  Ms Mohamed rang police and two officers attended at the family home.  It was alleged that the officers were rude to the family and failed to take their complaint seriously. It was said that the police took no action against those said to have been responsible for the abuse and assaults. [25:  	[2009] NSWCA 432.] 

In Richards v Commissioner of Police,[footnoteRef:26] the West Australian Administrative Tribunal considered a claim of discrimination in the context of police attendance at two fights between groups of people.  After the first fight which had been broken up by police, some of those involved left the scene intending to go to hospital.  On the way there, they met the other group and a second fight occurred, during the course of which Mr Richards was very seriously injured.  The discrimination complaints were that, after the first fight, the police refused to escort the applicant group out of danger, failed to provide first aid to one of them and failed to call an ambulance when requested to do so.   [26:  	[2010] WASAT 115.] 

The WA tribunal found that police officers perform the functions of prevention and detection of crime when they intervene in situations where there is a disturbance of the peace or where an offence has been, or may be, committed.  In those circumstances, they also perform the functions of protecting persons from injury or death and restoring and maintaining peace and good order.  When exercising their role of restoring or maintaining peace and good order, for the protection of the public, police are engaged in the provision of services within the meaning of that expression under the applicable equivalent Act. While there is no question that those services are being provided to the public in general, to the extent that police are required to ensure the safety and protection of persons involved in the event, they can be considered to be providing services to the individuals concerned.  When attending the fight, police were required to assess the situation and the risks of harm faced by those with whom they were dealing and to take appropriate action to remove or minimise those risks.[footnoteRef:27] [27:  	Paragraphs 62-68.] 

In Richards the complaints were not proven as no unfavourable treatment was found.  However, the tribunal was satisfied that, following their intervention at the first incident, the police officers concerned were providing a service to the public of restoring and maintaining peace, and avoiding danger to the public. Provision of that service involved provision of services to individuals who might be in danger or whose health or physical wellbeing was threatened. 
The respondents and the commission referred me to the NSW Administrative Tribunal decision of Whitfield v State of NSW (NSW Police Force).[footnoteRef:28]  In that case, a police officer attended a house following complaints from neighbours about noise and arguments inside.  Mr Whitfield was living with the owner of the unit.  According to Mr Whitfield, the police officer demanded that he pack a bag and get out of the unit. Mr Whitfield said that he had done nothing wrong and was extremely upset by the police officer's demands. He left the unit that night.  The police officer said that the unit owner wanted Mr Whitfield to leave and that Mr Whitfield was abusing both her and the neighbours.  The officer also said Mr Whitfield agreed to leave.  The NSW tribunal found that services were being provided to Mr Whitfield when he was asked to leave and those services were by way of prevention and detection of crime and protection of persons and property from injury and damage.   The characterisation of the services comes from the applicable police Act.[footnoteRef:29]  [28:  	[2011] NSWADT 265.]  [29:  	This finding was upheld on appeal to the NSW Administrative Tribunal Appeal Panel – [2012] NSWADTRP 27 at paragraph 46.] 

I understood from the reasons for decision, that there was no suggestion that an offence had been committed by Mr Whitfield and the request to leave was made by the officer as a means to give effect to the owner’s expressed wish that Mr Whitfield leave.  It was accepted that the officer had no authority to require Mr Whitfield to leave.  The officer’s evidence was that he attended at the unit to investigate whether any person was in danger or whether there had been any breach of the law.  He confirmed that he had not formed any opinion as to either of those matters before talking to Mr Whitfield and the unit owner.
In Lambe v Anti-Discrimination Commission and Commissioner of Police, the Northern Territory Local Court found that deciding whether or not to lay a charge is not a service under the definition contained in the Anti-Discrimination Act (NT). [footnoteRef:30]  The same finding was made in respect of the service of a summons in respect of a criminal charge and the execution of a search warrant.  Stipendiary Magistrate Trigg expressed the view that, generally, when police are performing duties involving the investigation, charging or possible charging and prosecution of alleged criminal activity, they are not providing any service to a possible or actual defendant.  In particular, he noted that the court had no power to look behind decisions to prosecute or not and how a matter will or will not proceed in court.  Further, in respect of a complaint about the use of tape recordings in a criminal proceeding, the court found that the conduct of a Supreme Court Judge in the exercise of her duties is not a matter which can be considered under EO Act equivalent legislation.[footnoteRef:31]  [30:  	[2001] NTMC 54, at paragraph 48.]  [31:  	At paragraph 51, 59 and 63.] 

At the hearing and in the written submissions, there was a discussion about whether, at one point of time, a service may be provided but, because of the way in which events occur, the interaction ceases to be a service and becomes something else.  I was referred to the decision of the NSW Supreme Court in Commissioner of Police, New South Wales v Estate of John Edward Russell.[footnoteRef:32]  In that case, Sully J drew a distinction between police officers’ actions in arresting and interviewing Mr Russell and their subsequent conduct towards him.  The court found that, when police were pursuing Mr Russell and arrested him, they were providing services to the community at large.  However, once Mr Russell had been arrested and passed into police custody, the police had a public duty to provide services to him by way of protecting him from injury or death and protecting his property from damage.[footnoteRef:33] [32:  	[2001] NSWSC 745.]  [33:  	At paragraph 44.] 

Mr Djime contended that, if the interaction commenced as a service under the EO Act, it could not change in nature in this way.  Accordingly, all that occurs from that point in time ought to be considered to be a service under the EO Act.
The commission submissions agree that a chain of events may include a mix of the provision of services for the purposes of the EO Act and other actions which do not fall within its meaning.  However, the commission says that it is important not to artificially distinguish between stages or aspects of the conduct.  The commission says that it would be necessary to consider all of the evidence about the incidents raised in this case in order to decide if it is open to conclude that services were being provided to Mr Djime throughout his dealings with police.[footnoteRef:34]   [34:  	Written submissions, paragraphs 23 to 26.] 

I consider it open to assess circumstances which involve police as consisting of services at some points in time to some people and as something outside the meaning of that term at other points in time for the same people.  That is clear from the decision in Richards discussed above.  The police attended the fight to break it up in order to protect public safety and order.  Initially, they were providing a service of that kind to all of the participants.  It must be open to consider that, had one or more of the participants been arrested, a service may have been provided to their victims but not to those arrested.  The change in dealings would mean that the service provision role changed into a law enforcement role and at that point, a service was no longer being provided to the alleged offender.  That approach is consistent with how matters relating to investigation of criminal activity and the carrying out of arrests have been considered by the courts.  If charges were laid and prosecuted, police could not be said to be providing services to the alleged offenders.
Summary 
Although many of the decisions discussed above are not binding on this tribunal, I consider they are persuasive.  I have considered whether a service within the meaning of the EO Act is provided in the course of dealings between an applicant and police having regard to the following summary of general principles: 
Conduct which is helpful or beneficial for the individual is likely to be a service where it is consistent with the interests or welfare of the individual;
The fact that the conduct might arise in the exercise of a statutory power or in the performance of a statutory duty might assist in identifying the nature of the conduct and whether it falls within the meaning of a service but those matters are not determinative;
There is a distinction to be drawn between the services police provide to the community at large when undertaking duties such as preventing criminal conduct and an arresting officer’s dealings with an alleged offender;
Police functions which are associated with the prevention and detection of crime when they intervene in situations where there is a disturbance of the peace or where an offence has been, or may be, committed are services provided to the public at large and individuals who may suffer injury or harm are likely to be services under the EO Act.  In those circumstances, the service might include other functions such as protecting persons from injury or death and restoring and maintaining peace and good order;
Police provide a service when they respond to a specific request for assistance, such as when an emergency call is made.  When police attend following a request for assistance, a service may be provided to a person who is being asked to leave or move on or take some other action which is intended to defuse the circumstances which led to the police attendance rather than because it is suspected that an offence has been committed;
Depending on the particular circumstances, after an alleged offender has been arrested and passed into police custody, police may have a public duty to provide services by way of protecting the person from injury or death and protecting property from damage;
Services are not provided when police investigate an alleged offence, question an alleged offender, arrest an alleged offender, deal with a bail application, decide whether or not to lay charges, decide whether or not to prosecute charges and decide how a matter will proceed in court;
Services are not provided when police serve summonses and execute search warrants and take other steps in respect of the laying of charges and their prosecution; 
During the course of dealing with a situation or event, police may at some points in time provide a service to an individual but the conduct may cease to be a service.  That might occur if police: take action to investigate a possible offence; deal with an alleged offender; deal with other unlawful conduct; act to enforce the law; or otherwise intervene to maintain peace and order; and
Whether in particular circumstances a service is being offered will require consideration of the conduct of police within the particular factual context.
The respondents’ section 75 application
The respondents concede that there are two sets of events which ought to proceed to final hearing:
The transporting of Mr Djime away from Footscray Station, as summarised in paragraph 85 below and the resulting claim described by me in item d below; [footnoteRef:35] and [35:  	Respondents’ section 75 application, paragraph 136.] 

The attendance at rental premises following calls to 000 by Mr Djime and another man and the following events up to when Mr Djime walked into the premises.  The events are summarised in paragraphs 114 to 116 below and the claims are described by me in items g and h below.[footnoteRef:36]  [36:  	Concession made by respondents’ counsel at section 75 hearing held on 13 May 2015.] 

The respondents accept that it is arguable that those events are capable of constituting a service provided to Mr Djime and that they should proceed to hearing so the factual dispute can be heard and determined. 
The respondents say that the majority of the other allegations made against them do not relate to the provision of a service to Mr Djime under the EO Act.  As a consequence, the respondents say that a large number of discrimination claims and all of the sexual harassment claims do not fall within the EO Act and cannot proceed.  
The respondents say that, even if some of the claims may proceed under any of the three Acts relied on by Mr Djime, they cannot be proven even if Mr Djime’s evidence is taken at its highest.  The respondents say that the claims of victimisation cannot proceed because there is no evidence that, even taking his evidence at its highest, the treatment of Mr Djime can be connected to a complaint or other conduct as set out in section 104 of the EO Act.  The respondents say that claims such as these ought to be dismissed or struck out under section 75(1) of the VCAT Act as they are misconceived, lacking in substance or an abuse of process.
Outline of reasons
I have set out below a summary the evidence given by Mr Djime and his witnesses, the claim arising and whether I consider that a service was provided or not.  Where I am not satisfied that a service was provided and that is a requirement to bring the claim, it will be dismissed.  Where the respondents say there is another reason why the particular claim should be summarily dismissed or struck out, I have considered that contention together with the commission’s submissions on the point. 
As will become apparent, individual aspects of the events described may also be considered as a part of a larger continuum.  I have separated the distinct events which are said to support Mr Djime’s claims and considered them individually having regard to the summary of law set out earlier and the commission’s caution against artificial distinctions.
The allegations - overview
The allegations arise from a number of interactions between Mr Djime and police officers commencing in 2008.  
In his materials (including his response to the respondents’ section 75 application) and when giving evidence Mr Djime made criticisms and accusations of collusion and corruption about solicitors who acted for him, police officers, including very senior officers, and members of the judiciary in respect of these and other matters.  He made similar criticisms of and accusations about the solicitors acting for the respondents and staff of the commission.  None of these allegations were supported by any objective evidence.  I informed Mr Djime that I regarded those comments as being disgraceful and that I would have no regard to them.  
The following description of the claims is taken from the particulars of claim, the respondents’ section 75 application and the transcript of evidence given before the tribunal.  I have treated those parts of the particulars of claim which contain statements by Mr Djime as to what was said and done as part of his evidence.
Footscray train station incident – 15 May 2013[footnoteRef:37] [37:  	Particulars of claim dated 18 September 2014, paragraphs 154-221.] 

Allegations
Mr Djime says that he arrived at the Footscray train station on 15 May 2013 intending to board a train to go to the city.  Mr Djime did not ‘touch on’ his myki card when he entered the platform because he had done so previously on a tram.
Mr Djime says that Senior Constables Wilson and van der Sluis were near the entry to the station.  He says that when he arrived one of them (apparently Senior Constable Wilson) flirted with him.  He says that he told them he wanted nothing to do with them.  He says that the two women followed him ‘like two (2) high school girls in quest of a date’.[footnoteRef:38]  Mr Djime says that the Senior Constables came up to him from behind and said that he had not tapped his myki and that he had committed an offence.  They asked for his identification and he gave them his passport.  He asked how they could tell he did not have a valid myki because they had not checked.   [38:  	Particulars of claim, paragraph 196.] 

Mr Djime said that Senior Constable van der Sluis then put herself between him and the train to stop him boarding.  He walked away but heard Senior Constable Wilson say to Senior Constable van der Sluis ‘I know you want his black – black cock.  Go grab his black cock’.[footnoteRef:39] Mr Djime told the officers that he did not want to hear any of their comments.  He said they were not professional. [39:  	Transcript, page 99.] 

Mr Djime says that they had no right to come and ask personal, sensual and disguised sexual remarks and questions under the excuse that he had not touched on.[footnoteRef:40] [40:  	Particulars of claim, paragraph 197.] 

Mr Djime walked up the stairs and was followed by the officers.  Mr Djime tendered CCTV photos taken from the station in support.[footnoteRef:41]  As I understand it, Mr Djime was walking away and out of the station.  Mr Djime says that Senior Constable van der Sluis touched him on the chest on or under the station footbridge after making unsolicited sexual comments to him.  He denies the suggestion, contained in particulars of defence dated 22 October 2014, that Senior Constable van der Sluis put her hands on Mr Djime to stop him from going to catch another train on another platform. [41:  	Exhibit A27 and A34.] 

Mr Djime said that he told the officers that he wanted to take the bus to the city.  He says he was then put in a police van.[footnoteRef:42]  As I understand it, the Senior Constables had called for other police officers to attend, apparently on the basis that Mr Djime was acting in an aggressive manner.  Mr Djime denied being aggressive.[footnoteRef:43]  Mr Djime says that he was assaulted, molested and had his dreadlocks pulled by a Sergeant Reynolds.  He says that at all times he remained peaceful.  He was put into the van and then driven to an industrial area where he was left.  He says that was ‘in the middle of nowhere’ between Footscray and North Melbourne stations.  He said he had to walk three miles to get to the city.[footnoteRef:44] [42:  	Transcript, pages 102-104.]  [43:  	Transcript, page 129.]  [44:  	Particulars of claim, paragraphs 209-211.] 

The allegations arising from these events, leaving aside allegations Mr Djime characterises as criminal assaults and intentional torts, are as follows:
A claim of sexual harassment arising from the alleged flirting and comments referred to in paragraphs 81 to 84 above and when Senior Constable van der Sluis stopped Mr Djime from boarding the train at Footscray station on 15 May 2013;
A claim of discrimination arising from the charges laid in respect of events at Footscray station on 15 May 2013;
A claim of discrimination arising from Mr Djime’s removal from Footscray station and him being placed in a police van allegedly as a means to cover up the sexual harassment and because he had rejected the police officers’ advances on 15 May 2013; and 
A claim of discrimination arising from Mr Djime allegedly being left by police in the middle of nowhere on 15 May 2013.
Service?
In respect of the Footscray station events, on Mr Djime’s evidence the police officers spoke to him shortly after he arrived on the platform and had not touched on with his myki card.  
Mr Djime gave evidence that, when he arrived at the station, the police officers were flirting with him as he passed and that he said nothing.  He walked past the myki device without touching on.  He then said that the police officers came from behind him to talk to him and ‘there was flirting’.  He said:
They say, ‘You didn’t tap the myki.  You are – you have committed an offence by not touching your myki’.[footnoteRef:45]  [45:  	Transcript, page 96.] 

They then asked for his identification and he produced his passport.  Mr Djime gave evidence apparently referring to one of Senior Constable Wilson or Senior Constable van der Sluis who was questioning him about whether he had committed an offence:
And once he said that the blonde girl, [Senior Constable Wilson], she was the smiley one, very smiley one.  She come, she ask me about my hair and physical things, if I put product in my hair, this kind of occasion and my physical appearance, if I go to the gym . . . she started with that, I tell her – tell her mind your own business, ‘I’m not here to talk – I don’t want to talk about it with you’.[footnoteRef:46] [46:  	Transcript, page 97.  I have assumed that the reference to ‘he’ in the transcript is a typographical error as I understood the male police officers who were involved had not attended at this stage.] 

Mr Djime then went on to give evidence that Senior Constable Wilson got upset and then they asked for his address and other details commenting that he had not followed the law.  He then gave evidence that, when the train arrived at the platform, Senior Constable Wilson put herself between him and the train.[footnoteRef:47]  He then explained that he did not touch Senior Constable Wilson and walked away.  There was then a discussion about his genitals and other comments as described above in paragraph 82.  Mr Djime then tried to go upstairs and was followed by the officers.  He was asked to leave the station, he referred to wanting to take the bus and he was then told he was under arrest and taken to the police van.[footnoteRef:48] [47:  	Transcript, page 98-99.]  [48:  	Transcript, page 98-102.] 

In his particulars of claim, Mr Djime suggests that the two female police officers were used to try to exploit and manipulate him to try to make him appear to be violent.[footnoteRef:49]  The particulars say that the police officers had no reason to try to stop him boarding the train given that he had validated his myki on a tram only 10 minutes before.  He refers to them using the issuing of the charge in respect of the myki to be an initial excuse to approach him and start making sexual comments to him and to assault him.[footnoteRef:50]  [49:  	Particulars of claim, paragraph 178.]  [50:  	Particulars of claim, paragraph 180-181.] 

On this evidence, I am satisfied on the balance of probabilities that the interactions between Mr Djime and the police officers commenced when he entered the platform area without touching on.  I am satisfied from Mr Djime’s evidence that the failure to touch on was raised with him immediately.  That is not the police officers engaging in a beneficial or useful activity in respect of Mr Djime – they observed he had not touched on and approached him as part of their law enforcement duties.  That is not a service under the meaning of the word in the EO Act but is more like the investigation of a possible offence. 
The evidence given by Mr Djime and the photos he tendered show other police attended and he was removed from the station.  His removal from the station by police is not conduct amounting to the provision of a service.
I am satisfied that the events from when Mr Djime entered the platform to when he was placed in the police van for transport do not amount to the provision of services under the EO Act and can be separately identified in a manner which is not hypothetical or unfair to Mr Djime.  
At the hearing, Mr Djime suggested that his Charter right to freedom of movement was breached when he was stopped from boarding the train.  I have not considered that allegation because, if the discrimination claim cannot proceed, the Charter claim arising from the same circumstances also cannot proceed. 
Decision
The claims described by me in items a, b and c will be dismissed under section 75(1)(a) of the VCAT Act as they are misconceived because the tribunal has no power to consider them under the EO Act.  Item b has some overlap with item e which is discussed below.
Taking into account the concession by the respondents, item d will proceed to a further hearing.
Footscray train station incident – charges and prosecution[footnoteRef:51] [51:  	Particulars of claim, paragraphs 154-221.] 

Allegations
Mr Djime was issued with two infringement notices arising out of the incident at Footscray – one for failure to produce a ticket and one for using indecent language.[footnoteRef:52]  On 1 August 2013, Victoria Police wrote to Mr Djime about the latter infringement notice.  The letter says that, as he had asked for the matter to be heard, it would proceed to a hearing in the Magistrates’ Court and that he would be issued with a summons in due course.[footnoteRef:53]  A brief was prepared by Senior Constable Wilson.  On 20 September 2013, Mr Djime was served with a charge sheet and summons in relation to the indecent language notice.  At a later stage, the charge became one of using indecent language and using threatening language.  It was not clear to me when that charge was added. [52:  	Exhibit A21.]  [53:  	Exhibit A22.] 

On 14 January 2014, a hearing proceeded and Mr Djime was offered diversion in relation to the indecent language charge and the using threatening language charge was withdrawn.[footnoteRef:54]  Mr Djime rejected the diversion option because he learned that it was for the purposes of ‘Defamation of character and Incrimination (sic)’.[footnoteRef:55] [54:  	Exhibit A25.]  [55:  	Particulars of claim, paragraphs 160-162.] 

Court documents show that, on 7 August 2014, the charge of using indecent language on rail premises was ‘struck out/withdrawn’ and no plea was entered.[footnoteRef:56]  On the same day the charge of using threatening language was heard.  Mr Djime pled not guilty.  No conviction was recorded and the order shows that the matter was adjourned for 12 months to 7 August 2015, Mr Djime having given certain undertakings.  He was ordered to make a donation of $200 to a named charity.[footnoteRef:57] [56:  	Exhibit A25.]  [57:  	Exhibit 26.] 

As I understand it, Mr Djime appealed the orders made to the County Court and that matter was heard on 15 September 2014.  I was informed that the facts relevant to the charge of use of threatening language were found to be proven but the charge was dismissed.  
Mr Djime says that the infringement notices are fake and that the charges were fabricated.  He says that the whole process for dealing with these infringement notices was a smear campaign by Victoria Police to try to discredit him.[footnoteRef:58]  He says that the diversion plan was designed to make him say sorry to the police officers who had sexually harassed him and to humiliate and disrespect him and his race.[footnoteRef:59] [58:  	Particulars of claim, paragraph 154.]  [59:  	Particulars of claim, paragraph 162.] 

Mr Djime draws connections between the timing of the charges and other events which will be discussed later.  I understand that he says that a number of these other events occurred as a sort of revenge for his rejection of the police officers advances at the Footscray train station and also because, around the same time as the charges were served on him, he made a complaint about events which occurred in respect of a lease dispute which is discussed below. 
Mr Djime makes:
A claim of discrimination arising from the issuing of the two infringement notices, the laying of the charges and their prosecution in the context of the Footscray station incident; and
A claim of victimisation arising from the laying of the charges and their prosecution in the context of the Footscray station incident. 
Service?
As discussed earlier, the laying of charges is not a service within the meaning of the EO Act.  While the issuing of infringement notices is not identical to the laying of criminal charges, it is sufficiently similar to be treated in the same way because both concern the enforcement of the law.  There is nothing beneficial for Mr Djime in those notices being issued and he certainly did not seek them.
As I understand the chain of events as described by the documents tendered by Mr Djime, once he elected to contest the infringement notices, the procedural steps required the laying of charges and they then had to be dealt with by the court.  
The respondents emphasise the fact that Mr Djime’s own action led to the prosecution and so it cannot be said that police or either Senior Constable Wilson or Senior Constable van der Sluis decided to proceed down that path because of his race or physical features.  
While I accept that is correct, it is not necessary to focus on Mr Djime’s decision, other than to note that, having been issued with infringement notices, he elected to challenge them, as was his right and a prosecution is the natural consequence of that election.  The steps taken to lay the charges and have the matter dealt with by the Magistrates’ Court cannot amount to services under the EO Act. 
Decision
The claim described by me in item e will be dismissed under section 75(1)(a) of the VCAT Act as it is misconceived because the tribunal has no power to consider it under the EO Act.  
I will deal with the claim described in item f shortly.
The lease dispute – 18 September 2013[footnoteRef:60] [60:  	Particulars of claim, paragraphs 1-81, 90-2, 113 and 138.] 

On 17 September 2013, Mr Djime signed a residential tenancy agreement in respect of premises in Sunshine with Mr Anthony Besanko and paid an amount of $1,200 for which he was given a receipt.[footnoteRef:61]  He moved his belongings in and then went out to do some shopping.  When he returned that evening, he found his key did not work and he could not open the door.  Mr Djime spent the night at a friend’s house. [61:  	Exhibits A2 and A3.] 

On 18 September 2013, Mr Djime, accompanied by Mr Ibrahim Dienkha, went to the Sunshine premises and tried to enter again.  As he could not use his key to get in, he called a locksmith to attend.  In the meantime, Mr Gilberto Besanko (Mr A Besanko’s younger brother) arrived and started making racist remarks to Mr Djime including saying he should go back to Africa and that he was not wanted in Australia.[footnoteRef:62] [62:  	Particulars of claim, paragraph 9.] 

The locksmith, Mr Mark Baker, arrived and, according to his police statement, decided not to change the locks because of the dispute between Mr Djime and Mr G Besanko.  Mr Baker suggested they call the police.[footnoteRef:63] [63:  	Police statement dated 4 November 2011 - Exhibit A10.] 

Mr Djime called the police to come and assist.  Call records presented to the tribunal show that, at about the same time, Mr A Besanko also called the police to attend.  Sergeant Kearnes and Constable Robertson attended.  Mr Djime says that he showed them the lease documents and receipt for payment and explained he was entitled to enter the premises.  They went to speak to Mr G Besanko.  Mr Djime gave evidence that he heard Sergeant Kearnes say to Mr G Besanko ‘If you don’t want Africans in your house then don’t say there is a lease’ and ‘Africans are not good’.[footnoteRef:64] [64:  	Transcript, pages 32-33.] 

Mr Djime tendered a written statement made to police by Ms Nicole Papalia on 3 October 2014.[footnoteRef:65]  In that statement she says that she was working in the butcher shop downstairs from the premises.  Her father owned the whole building and rented the upstairs area to Mr A Besanko.  She stated that Mr A Besanko was free to sub-let rooms.  The police were talking to her trying to find out what was happening when the locksmith yelled out because Mr Djime had gone upstairs.  [65:  	Exhibit A1.] 

Mr Djime says he walked past Mr G Besanko who put his hands on him.  Mr Djime removed Mr Besanko’s hands, entered the downstairs door of the premises, and then went upstairs.  He conceded in evidence that, when he moved Mr G Besanko’s hands, Mr Besanko ‘slipped a little’.[footnoteRef:66]  He says he went upstairs followed by Sergeant Kearnes but in evidence said that Constable Robertson followed him first and Sergeant Kearnes came after.  He said that Sergeant Kearnes asked him to leave and, in response Mr Djime sat on the sofa.  Mr Djime said that Sergeant Kearnes took out gas spray.  He realised that Sergeant Kearnes was going to be violent and so he voluntarily got up from the sofa, put his hands behind him and said words to the effect that, if Sergeant Kearnes wanted to arrest him, he could.  Mr Djime says that he was handcuffed and then beaten by Sergeant Kearnes.  He says that he was smashed to the floor, kicked and punched on the back.  Sergeant Kearnes was said to have stepped on Mr Djime and punched him 12 times.  Mr Djime says that he was told he was under arrest for assaulting police.  He was taken downstairs.  Mr Djime was told that, if he promised not to come back to the house, he would be released.  Mr Djime said he had been treated ‘like a dog’.[footnoteRef:67] [66:  	Transcript, page 38.]  [67:  	Particulars of claim, paragraphs 20-27 and transcript pages 38-40.] 

Mr Djime left the premises, apparently unable to retrieve his belongings.  He said he had lost a childhood photograph of his grandfather.[footnoteRef:68] [68:  	Transcript, page 112.] 

Mr Djime called Mr Dienkha to give evidence about the incident.  Mr Dienkha said in a statutory declaration and in evidence before the tribunal that he had seen Mr Djime being assaulted by a police officer.[footnoteRef:69]  Mr Djime also relied on a statutory declaration made by another friend, Mr Samuel Elliott.[footnoteRef:70]  That statutory declaration says that Mr Elliott saw Mr Djime being handcuffed and punched by a police officer.  He says a police officer asked him if he had seen Mr Djime hit a police officer.  He replied no.  Mr Elliott was not called to give evidence as Mr Djime has lost contact with him.  However, a page from a police notebook was tendered which showed that a note to that effect had been made and signed by Mr Elliott.[footnoteRef:71] [69:  	Statutory declaration made 29 December 2013 – Exhibit A36 and transcript 139-141.]  [70:  	Statutory declaration made 20 December 2013.]  [71:  	Exhibit A37.] 

In a letter written to clarify his signed statement, Mr Baker said that no one went upstairs after Mr Djime and that his friends, Mr Dienkha and Mr Elliott, stayed downstairs and so could not have seen what was happening upstairs.  Mr Djime said that letter, which was unsigned, was false.[footnoteRef:72]   [72:  	Exhibit A38. ] 

Mr Djime said, as a consequence of the alleged assault by Sergeant Kearnes, he suffered injury to his eye and a broken finger.  Further, he has suffered homelessness since being evicted.
Mr Djime says that, when Sergeant Kearnes hit him, the police officer was assisting Mr G Besanko to evict him and so was in breach of section 105 of the EO Act.
Leaving aside the allegations of criminal assault, Mr Djime says that he was discriminated against on the basis of his race as part of the systemic discrimination of Africans by Victoria Police and, in particular, he claims as follows: 
A claim of discrimination arising from the comments said to have been made to Mr G Besanko by Sergeant Kearnes as set out in paragraph 114 on 18 September 2013;
A claim of discrimination arising from Sergeant Kearnes’ request on 18 September 2013 that Mr Djime, rather than Mr G Besanko, leave the premises;
A claim of discrimination arising from Sergeant Kearnes taking out gas spray while inside the premises on 18 September 2013;
A claim of discrimination arising from Sergeant Kearnes allegedly assaulting Mr Djime inside the premises on 18 September 2013;
A claim of discrimination arising from Sergeant Kearnes allegedly evicting Mr Djime from the premises on 18 September 2013; and
A claim of discrimination arising from the failure, on 18 September 2013, to ask Mr Dienkha about what had occurred and rather asking Mr Elliott, who is white.
Mr Djime also makes:
A claim that, on 18 September 2013, Sergeant Kearnes was assisting or authorising discrimination by Mr G Besanko when Sergeant Kearnes allegedly evicted Mr Djime. 
Service?
There is no dispute that both Mr Djime and Mr A Besanko called for the police to attend the premises and that, when they first attended, the police officers were speaking with the people present to understand what was occurring.  That is all conduct consistent with the provision of a service to Mr Djime and others.
While Mr Djime denied in evidence that he pushed past Mr G Besanko to enter the premises, he also conceded that Mr Besanko slipped a little.  He says that he was simply entering the premises he had rented.  Ms Papalia’s statement says that, at the time Mr Djime entered the premises, the police were still speaking to her, trying to get to the bottom of the situation. 
Taking Mr Djime’s evidence at its highest and for the purposes of this application, I will assume he walked into and up the stairs of the premises without pushing Mr G Besanko.  On Mr Djime’s evidence, Sergeant Kearnes followed him up the stairs and asked him to leave.  Mr Djime sat on the sofa and said he wanted to stay.  Sergeant Kearnes produced the spray.  Mr Djime’s evidence was that he stood offering his hands for handcuffing and this was done.  Then, Sergeant Kearnes commenced assaulting him and evicted him from the premises.[footnoteRef:73]   [73:  	Particulars of claim, paragraph 19-27.] 

The commission submitted that it might be open to conclude on the evidence that all events up until Mr Djime was arrested might constitute a service.  Reference is made to the evidence of Ms Papalia set out above.  It is suggested that, when they entered the premises, the police were still trying to resolve the dispute.[footnoteRef:74] [74:  	Written submissions, paragraph 38-47.] 

I accept that on the evidence heard so far, it would be open to characterise the police engagement with all parties as a service under the EO Act up to and including around the time Mr Djime was followed into the premises by the officers.  There is no question, though, that on Mr Djime’s evidence, after he sat on the sofa he was told to leave, he was threatened with spray and he then stood with his hands behind his back willing to be handcuffed.  Those actions are consistent with Mr Djime being aware that he was being asked to leave the premises.  Certainly once the spray was produced, he was aware that the police were not then assisting him or trying to establish what his rights were.  It is apparent that the police wished him to leave the premises and, if necessary, action would be taken to ensure that occurred.  
While I accept that the dealings between the police and Mr Djime up until he was asked to leave the premises might amount to a service and ought to be the subject of a full hearing, the events that follow that point in time cannot be characterised as falling within the meaning of a service under the EO Act.  While up to that point in time it might be said that the police were trying to restore the peace and status quo by having Mr Djime leave the premises so the matter could be discussed outside, once the spray was produced and Mr Djime perceived he was to be restrained and possibly arrested, he could not be said to have been receiving a service.
Mr Djime complains that the police made enquiries as to what was happening of Mr Elliott rather than Mr Dienkha on the basis that they elected to ask someone who is white rather than someone who is black.  Mr Dienkha has not brought his own claim about that matter and Mr Djime cannot bring it for him on a representative basis or as a general claim of racial discrimination by police. 
As noted earlier, section 105 of the EO Act allows a claim of a breach of the prohibitions on discrimination and sexual harassment to be brought against the person said to have committed the breach or against a person said to have authorised or assisted in the breach.  As I understand it, Mr Djime says that Sergeant Kearnes assisted Mr G Besanko by evicting him and that Mr G Besanko wished to have Mr Djime removed because of his race.
I will assume that Mr Djime’s position is that Mr G Besanko was acting on behalf of his brother, the other party to the lease and the person who was potentially providing accommodation services to Mr Djime.  Section 53 of the EO Act prohibits discrimination in providing accommodation.
The evidence which may support a finding of discrimination is Mr Djime’s description of what was said by Mr G Besanko and the comments said to have been made by Sergeant Kearnes and set out in item g above.  The respondents say that the claim has not been properly particularised.
Decision
Claims g and h as set out above will proceed to a full hearing.  However, the claims described by me in items i, j and k will be dismissed under section 75(1)(a) of the VCAT Act as misconceived because the tribunal has no power to consider them under the EO Act.
Claim l will be dismissed as that is not a matter about which Mr Djime can bring a claim.  To that extent it is misconceived under section 75(1)(a) of the VCAT Act.
Having regard to the nature of the task under section 75 of the VCAT Act and the fact that Mr Djime is self-represented, I will allow the claim set out in item m to proceed to hearing.
The lease dispute – the complaint[footnoteRef:75] [75:  	Particulars of claim, paragraphs 1-81, 90-2, 113 and 138.] 

Allegations
Mr Djime says that, later on 18 September 2013, he went to the Flinders Street Police Station and made a complaint about the behaviour of Sergeant Kearnes to Sergeant Drake.  In his particulars of claim, Mr Djime says that Sergeant Drake said that he was a ‘nonsense’ after Mr Djime has repeated three times the events at the premises.[footnoteRef:76]  When Mr Djime told Sergeant Drake that he had two Masters degrees, Sergeant Drake was nice after that.  He gave evidence that Sergeant Drake arranged for him to be examined by a police doctor.  His evidence was that Sergeant Drake said that he knew Mr Djime was not feeling well and that he would take him for treatment.[footnoteRef:77] [76:  	Paragraph 83.]  [77:  	Transcript page 52.] 

Mr Djime produced a statement he made on 18 September 2013 before Sergeant Drake.[footnoteRef:78]  While that statement recounts much of what Mr Djime says occurred at the premises, no mention is made of any racist comments by Sergeant Kearnes and no suggestion is made that the alleged assault by him was motivated by race or Mr Djime’s physical features.  The final line of the statement says that Mr Djime’s main complaint is the unnecessary violence caused to him.   [78:  	Exhibit A12.] 

When giving evidence about his interaction with Sergeant Drake, Mr Djime referred to systemic problems with Victoria Police and how they treat people from Africa.  Those comments appeared to be directed at Sergeant Drake’s initial comments rather than indicating that a complaint of discrimination had been made about the interactions with Sergeant Kearnes.[footnoteRef:79]    [79:  	Transcript pages 50-52.] 

Mr Djime says that he only received one letter about his complaint but that he had been spied upon, had been subjected to invasions of his privacy, trespass, false accusations and perjuries by police officers.  Mr Djime says that a Sergeant Barry Jenks investigated the complaint and abused him.[footnoteRef:80]  It was not clear to me whether there is any Barry Jenks who is a member of the police but have assumed so for the purposes of these reasons.  Sergeant Jenks told him that Sergeant Kearnes had reported that he only hit Mr Djime because he wanted to finish his day.  Mr Djime says that the police have been negligent about its investigation of this matter. [80:  	Particulars of claim, paragraph 36.] 

Further, he says that the charges laid in respect of the Footscray station incident followed from his complaint to Sergeant Drake and amount to victimisation by Senior Constables Wilson and van der Sluis (see item f above).  He notes that he received notice of those two charges two days after making the complaint.
The following allegations arise in respect of the complaint:
A claim of victimisation in respect of the charges laid in the context of the lease dispute (discussed below); 
A claim of discrimination in respect of comments allegedly made by Sergeant Drake to Mr Djime when he made the complaint on 18 September 2013; and
A claim of discrimination arising from an alleged failure to investigate properly the complaint about Sergeant Kearnes’ conduct on 18 September 2013.
Service or lacking in substance or an abuse of process? 
The respondents concede that, when Sergeant Drake took the complaint and when it was investigated by police, a service was being provided to Mr Djime.[footnoteRef:81]   [81:  	Section 75 application, paragraph 153.] 

The respondents say that Mr Djime has presented no evidence that he was treated unfavourably such that he can demonstrate that he was discriminated against.  As set out earlier, discrimination occurs when a person is treated unfavourably because of an attribute.  While Mr Djime says that initially Sergeant Drake said he was a nonsense or making no sense, he then listened and was nice to Mr Djime on being told about his qualifications.  The respondents say that Mr Djime does not say Sergeant Drake refused to take the complaint or that he did not progress the complaint – it was given to a police officer to investigate.  
As to the allegations of spying and other conduct set out in paragraph 140 above, the respondents say that Mr Djime has produced no evidence of any spying or any of the other conduct described.  Mr Djime gave evidence that he received a letter about the investigation and it would seem that Sergeant Jenks had spoken to Sergeant Kearnes about what happened because he passed on the comment about Mr Djime having been hit because Sergeant Kearnes wanted to finish his day. 
The respondents say that there is no evidence on which I could conclude there was discrimination or on which I could rely to draw an inference of discrimination and so the claim ought to be dismissed as lacking in substance.
As I understand it, Mr Djime asks that an inference be drawn that, when Sergeant Drake said that he was speaking nonsense or was a nonsense or similar words, that the comment arose because of Mr Djime’s race or physical features.  Although Mr Djime raises broad concerns about systemic racism within Victoria Police, he has not asserted or provided direct evidence to indicate that, assuming the comment was made, Sergeant Drake made it because of his race or physical features.  It could have been that Sergeant Drake thought Mr Djime’s description of events sounded outlandish or was difficult to follow without context.  Sergeant Drake’s comment that he realised Mr Djime did not feel well and that he would take him for treatment could support a conclusion that he thought Mr Djime’s alleged injuries were making it difficult for him to explain what had happened.  Alternatively, it may be that Mr Djime’s accent was the cause of the comments.  That could be unfavourable treatment.  While there is nothing specific in the evidence Mr Djime gave which points to or is suggestive of his race or physical features being a matter in Sergeant Drake’s mind, I have decided to allow item o to proceed to hearing to give the applicant the opportunity for it to be fully heard.  
Where there is nothing before me to show that the investigation of the complaint was somehow inadequate or that some step was taken or not taken which might be regarded as unfavourable, it is difficult to see any basis for the alleged discrimination claim to proceed.  Other than the comment attributed to Sergeant Kearnes about hitting Mr Djime to finish his day, there is no other evidence about any claimed inadequacies in the investigation.  Item p will be dismissed.
I will return now to the allegation that the laying of the charges in respect of the Footscray train station events was an act of victimisation in response to the complaint being made to Sergeant Drake (item f above).  The respondents contend that the evidence before me about the complaint made to Sergeant Drake does not establish that a complaint within section 104(1) of the EO Act was made and so the respondents say that there is no basis for the claim of victimisation to be considered.  They further note that there is nothing in the evidence to suggest that there was ever any discussion or communication between Sergeant Drake and either of Senior Constable Wilson or Senior Constable van der Sluis.  
Having reviewed the evidence given, the statement made by Mr Djime on 18 September 2013 and the particulars of claim, I am not satisfied that Mr Djime has established that he made a complaint of a breach of the EO Act when he spoke with Sergeant Drake.  Towards the end of the hearing in response to a clarifying question from me, Mr Djime said he had complained to Sergeant Drake that he had been discriminated against.[footnoteRef:82]  I do not accept that is correct where no such complaint is set out in the particulars of claim or in the statement Mr Djime made at the time he made the complaint. [82:  	Transcript, page 175.] 

Even if Mr Djime had made a complaint within section 104 of the EO Act, there is no evidence before me to show or suggest that there were communications between Sergeant Drake and Senior Constable Wilson or Senior Constable van der Sluis about the complaint.  There is no evidence of a consequent connection with the infringement notices issued on 15 May 2013 and the charge and summons material being sent to Mr Djime on 20 September 2013 in respect of the Footscray station incident.  While I acknowledge it would be difficult for Mr Djime to produce evidence of that kind, there is nothing before me which I could consider relying on to draw the necessary inference.  This is particularly so when it is recalled that the charges were brought because Mr Djime elected to have them heard rather than because of the exercise of some discretion by Senior Constable Wilson or Senior Constable van der Sluis.  The claim is lacking in substance.
In addition, where the charges have been considered by the court, it is not open to the tribunal to consider again the circumstances surrounding them as that would amount to, amongst other things, the tribunal revisiting, the decision of the court.  Even though the factual findings required for the criminal charges to be proven and a finding of victimisation to be made out might be different and so strictly issue estoppel would not be established, inconsistency in findings remains a real possibility.  
That is because, in order to consider the victimisation claim, the tribunal would have to determine whether the charges were laid because of the complaint to Sergeant Drake or because there was a foundation for them arising from what Mr Djime said and did.  If that were proved, such a finding would be inconsistent with the fact that one of the charges was proven on the criminal standard, that is, beyond reasonable doubt.  By making the victimisation claim, Mr Djime asks the tribunal to make a finding that the charges were a construct or fabrication as a result of his complaint to Sergeant Drake.  Where a court has found one of the charges proven, a finding of that kind by the tribunal would be inconsistent with that already made by the court.  Embarking on a hearing which may result in that end would be an abuse of process as it would undermine the court’s decision.
Decision 
The claim described by me in item f will be dismissed under section 75(1)(a) and (b) of the VCAT Act as it is lacking in substance and an abuse of process.  
The claim described by me in item p will be dismissed under section 75(1)(a) of the VCAT Act as it is lacking in substance.  
Item o will proceed to hearing.  
I will discuss the claim in item n below.
The lease dispute – charges[footnoteRef:83] [83:  	Particulars of claim, paragraphs 93-153.] 

Allegations
Mr Djime was charged with assaulting Sergeant Kearnes, assaulting Mr G Besanko and resisting police on 18 September 2013 at the Sunshine premises.  A charge sheet and summons dated 20 November 2013, shows that the informant was Constable Matthew Le.[footnoteRef:84]  The charge sheet shows that the matter was listed to be heard on 22 January 2014.  An extract of court orders showed that the charges of assaulting Mr G Besanko and resisting police were found proven by the Sunshine Magistrates’ Court on 5 March 2015 but the charge of assaulting Sergeant Kearnes was dismissed.  I was informed that Mr Djime has appealed the positive findings made. [84:  	Exhibit A15.] 

Mr Djime complains that, after the charges were laid, Constable Le attended his then home in Footscray numerous times and that Constable Le went into the house, asked his house mates where he was, looked through a window into the house and read his mail.  Mr Djime says that the consequence of Constable Le attending his home and making enquiries about him is that he has been forced to move out because his house mates thought he was a criminal and so he became homeless.  He says that the charges are fake and, relying on letters about adjournments in the proceedings, says that Victoria Police has been trying to delay the case because they know it is fake.
Mr Djime produced copies of letters delivered to his home and copies of cards left by Constable Le showing that he had visited his home.[footnoteRef:85]  He also tendered a statutory declaration made by Mr John Tavuti which supports Mr Djime’s claims that Constable Le attended the house a number of times and it includes allegations that Constable Le searched the house without a warrant.[footnoteRef:86]  Mr Tavuti did not appear at the hearing to give evidence. [85:  	Exhibits A14 and A17.]  [86:  	Statutory declaration made on 23 December 2013 – Exhibit A19.] 

Mr Djime makes allegations of collusion between Victoria Police and the Besanko brothers and corruption.  Those allegations name former Chief Commissioner Ken Lay and other senior police.  As mentioned earlier, I told Mr Djime that allegations of that kind, for which there was no evidence, would not be considered.
Mr Djime says that Constable Le perjured himself, has made false accusations as informant, has invaded his privacy and persecuted him.  As I understand it, Mr Djime relates these matters to the complaint about Sergeant Kearnes.[footnoteRef:87] [87:  	Particulars of claim, paragraph 150.] 

The following allegations arise in respect of the charges arising from the lease dispute: 
A claim of victimisation by Constable Le attending Mr Djime’s home and making enquiries about his whereabouts in the context of the lease dispute charges and prosecution; and
A claim of discrimination arising from the lease dispute charges and the management of the hearing of those charges including the involvement of Constable Le.

Service or lacking in substance or an abuse of process? 
The respondents say that, when Constable Le charged Mr Djime with assaulting police, resisting police and common assault he was exercising his statutory functions and duties and not providing a service under the EO Act.  Accordingly, they say that the claim of discrimination cannot proceed.  The same contention is made in respect of Constable Le’s attendances at Mr Djime’s home when he was attempting to serve a summons and communicate with Mr Djime about the hearing of the charges.
For the same reasons as set out earlier in respect of the charges arising from the Footscray station incident, I am satisfied that, when Constable Le and Victoria Police more generally decided to lay the charges and prosecute them and took steps in that process, including the service of summons and attempting to contact Mr Djime about the up-coming hearing in person and by telephone, no service under the EO Act was being provided.  As a consequence, the claims regarding searches without a warrant cannot be considered here.
The respondents also say that, even if the discrimination complaint about the laying of charges could proceed, that would potentially undermine the findings made in the Magistrates’ Court as it would call into question the decision that the relevant charges were proven.  The respondents say that would be an abuse of process.  I am satisfied that is correct.  
As discussed above in the context of the Footscray station incident, even if issue estoppel does not arise, inconsistent findings may be made. 
The discrimination claim would require the tribunal to consider whether a substantial reason for the charges being laid and pursued was not because of the manner in which Mr Djime had behaved, but because of his race or physical features.  If that were proved, such a finding would be inconsistent with the fact that at least two of the three charges were proven on the criminal standard, that is, beyond reasonable doubt.  By making the discrimination claim, Mr Djime asks the tribunal to make a finding that the charges were a construct or fabrication as a result of discrimination on the basis of his race or physical features and so unjustifiable.  As discussed earlier, embarking on a hearing which may result in that end would be an abuse of process as it would undermine the court’s decision. 
In order for Mr Djime to claim Constable Le was victimising him when he attended his home and tried to make contact with him, it is necessary to identify a complaint made under section 104(1) of the EO Act.  For the same reasons as set out above, I am not satisfied that, when Mr Djime made a complaint about the conduct of Sergeant Kearnes to Sergeant Drake, he made a complaint which falls within that provision.  Further, even if he did, there is no evidence which could support a finding or the drawing of an inference that the complaint was communicated to Constable Le and was the cause of the charges being laid.  I note that in his statement made on 18 September 2013, Mr Djime says that he was told he was being arrested for assaulting police and so it cannot be said that the charge was later invented in response to the complaint. 
As discussed above in the context of the discrimination claim, where charges have been found proven and, as I understand it, one arising from the lease dispute is still before the courts, it would be an abuse of process for this tribunal to look behind the police decision making and processes to determine whether those actions amount to victimisation under the EO Act (item n).
Decision 
The claim described by me in item n will be dismissed under sections 75(1)(a) and (b) of the VCAT Act as it is lacking in substance and an abuse of process.  
The claim described by me in item q will be dismissed under sections 75(1)(a) and (b) of the VCAT Act as it is lacking in substance and an abuse of process.  
The claim described by me in item r will be dismissed under sections 75(1)(a) and (b) of the VCAT Act as it is misconceived as the tribunal has no power to consider it under the EO Act and it is also an abuse of process.  
General complaints of systemic racism 
As noted earlier, Mr Djime made a number of complaints about systemic racial discrimination against people from Africa.  He made similar comments regarding racial vilification. He filed with the tribunal a copy of particulars in a proceeding in the Federal Court of Australia which concerned claims of racial profiling by Victoria Police against young men in the Kensington area of Melbourne.[footnoteRef:88]  Mr Djime filed a copy of a commission report into the experiences of Australian-Sudanese young people.[footnoteRef:89]   [88:  	The materials included a copy of the statement of claim filed in proceedings between Ahmed Dini and others and individual police officers and the State of Victoria.  Reference was also made to proceedings in the name of Haile-Michael which I understand were settled on a confidential basis with no findings or determinations having been made by the Federal Court.]  [89:  	Rights of passage – two years on: The experiences of Australian-Sudanese young people, 2010.] 

Mr Djime also relied on the events described above and a series of individual incidents which I understand he says demonstrates that systemic racism.
I understand collectively these events which involve Mr Djime give rise to:
A claim of discrimination arising from all of the matters raised by Mr Djime in this proceeding in respect of Victoria Police’s dealings with him.
I will first address the individual incidents and then return to this general allegation.
Timbuktu store in 2008[footnoteRef:90] [90:  	Particulars of claim, paragraph 238-239(a).] 

Allegation
Mr Djime operated a convenience store in Smith Street, Collingwood in 2008.  He complains that there were unlawful searches and weekly inspections by police.  He said that they were probably instigated by a neighbouring shop.  He was asked by a police officer whether he was selling drugs in order to be able to afford to pay the rent.  In evidence, Mr Djime said he was harassed and that the police came without a warrant. Mr Djime says that his landlady got annoyed with him and his business was ruined.  These events appear to suggest:
A claim of discrimination arising from police officers searching Mr Djime’s Collingwood store in 2008.
Decision 
This claim will be dismissed for three reasons.  Firstly, if the police were undertaking searches, whether or not under the power of a search warrant, it is more probable than not that they were doing so in the course of investigating a possible offence and so no service was being provided under the EO Act.  Second, there is no factual basis before me to conclude that the searches mentioned or other conduct of police officers occurred because of Mr Djime’s race or physical features, as opposed to reasons associated with law enforcement.  Third, it is now around seven years since the events complained of occurred.  The delay in raising these matters and the likely absence of any useful evidence about them, mean that the pursuit of the claim is unwarranted.  The claim is misconceived and is lacking in substance and will be dismissed under section 75(1)(a) of the VCAT Act. 
Sergeant de Schwartz[footnoteRef:91] [91:  	Particulars of claim, paragraph 239(b).] 

Allegation 
Mr Djime made a complaint to Sergeant de Schwartz about theft from his store in March 2009.  He said he saw a white girl and her boyfriend stealing cigarettes and called in the police.  He complains that Sergeant de Schwartz took the side of the two white people.  When Mr Djime asked for them to be required to pay, he says Sergeant de Schwartz said he was trying to ‘rip off’ the two whites.  
A claim of discrimination in respect of Mr Djime’s treatment as compared to that of two white customers in his Collinwood store in or around March 2009.
Decision
For the same reasons as set out in respect of item t, this claim will be dismissed due to the absence of evidence setting out a factual basis for it and the length of time which has elapsed since the events occurred.  It is lacking in substance and will be dismissed under section 75(1)(a) of the VCAT Act.
Sergeant Lappin[footnoteRef:92] [92:  	Particulars of claim, paragraph 239(c).] 

Allegation
Mr Djime set up a film company called Timbuktu Pictures.  He made enquiries with the City of Melbourne about permits for filming.  He says he was informed that he did not need a permit as his activities were low impact, consisting of solo dancing, distributing flyers to the public and sometimes interviewing members of the public about their knowledge of art and music including blues and jazz.  These matters are of interest to Mr Djime as they come from his home country, Mali.
Mr Djime complains that, on an unknown date, he was being filmed dancing in Collins Street and that two police officers, including Sergeant Lappin approached him.  They told him to turn his music down even though it was already low.  They told him to stop dancing even though he explained he had permission to undertake the activity.  Mr Djime says that there were white young men dancing nearby and they were not told to turn their music down or stop.  Mr Djime said that group of young men did not have permission to busk and were collecting money from pedestrians.  He said that the police officers did nothing about what those men were doing, apparently because they were white. 
Mr Djime says that he had to stop filming.  He said that the police had interfered with his human rights including his freedom of expression.  He also said that, by being humiliated in public and in front of the other dancers, he was racially vilified.  He said that the police officers would not listen to him.
In his evidence, Mr Djime said that, because the police stopped him dancing, members of the public ‘know the feeling of the police’.[footnoteRef:93]  He also said that the police officers said they would come back later.[footnoteRef:94] [93:  	Transcript, page 179-180.]  [94:  	Transcript, page 176.] 

Mr Djime filed a DVD of his interactions with Sergeant Lappin and emails with the Council about his activities.[footnoteRef:95] [95:  	Exhibits A30, A31 and A32.] 

I understand these events give rise to:
A claim of discrimination arising from interaction with police when he was dancing in Collins Street; 
A claim of breach of the Charter arising from interaction with police when he was dancing in Collins Street; and
A claim of racial vilification arising from interaction with police when he was dancing in Collins Street.
Decision 
Mr Djime made no allegation that Sergeant Lappin or the other police officer made any comment or gesture or engaged in any conduct which referred to his race.  He appears to ask me to infer that the reason the police officers approached him was because of his race.
Watching the video, it appeared to me that someone else was filming and so observed all that happened before, during and after Mr Djime’s interaction with the police officers.  That person was not called to give evidence.  In those circumstances, the evidence before me is that given by Mr Djime, the photographs and the video.
I carefully viewed and listened to the video recordings.  The sound quality was poor but I am satisfied that I was able to understand the relevant parts of the interaction with police.
The video shows Mr Djime playing music mounted on a box and dancing at the Parliament end of Collins Street.  From time to time, the camera scans Mr Djime, the street to either side and across the road.  There is no sign of other dancers in the vicinity.  At times, Mr Djime strays into the centre of the footpath and at other times pedestrians move around him.  At times he talks to and interacts with pedestrians.  Two police officers approach Mr Djime and one appears to ask what he is doing.  I will assume that officer is Sergeant Lappin.  Mr Djime appears to explain he is working on a film.  He seems to explain that he has been told that he does not require a permit and will only be there for an hour (or perhaps two hours – the sound is unclear).  The police officer appears to say that he can do what he wants and asks if the music can be turned down.  Mr Djime agrees to do that.  The police officer then explains by words and gestures that Mr Djime should keep out of the centre of the footpath and stay towards the road side of the path.  Sergeant Lappin said something to the effect that he would have a security guard at the adjacent building watch and call him if Mr Djime was again dancing in the middle of the footpath.  Mr Djime appears to agree to confine his movement and expresses no visible or audible concern about what has been said.  The police officers walk away and, while the video stops shortly after, there is no sign he has been told to leave, to pack up his belongings, to move on or that he is otherwise stopped from continuing.  It was not clear to me if a second file was recorded before or after this interaction.  In any event, it simply shows Mr Djime dancing in the same way as before and the police do not appear in it.
On the material before me, there is no sign of the white men Mr Djime says were dancing nearby and so, there is no sign of any differential treatment of the kind claimed.  The police officers did not tell Mr Djime to move or stop him continuing other than to ask him to turn the music down and to confine himself to the side of the footpath.  As noted above, there was no sign of any objection from Mr Djime to those requests.  As far as I could tell from the video he was then free to continue to dance and engage with passersby.
On the basis of this material, I can see no basis for any claim of discrimination as there is no unfavourable treatment.  Even if the requests to turn down the music and move aside were unfavourable treatment, there is nothing to link those requests to Mr Djime’s race or physical features.  
Where Mr Djime made no objection at the time to being asked to turn down the music and move aside on the path but was not stopped from continuing to play music, dance in the street and engage with passersby, it is difficult to see any basis on which it could be said that there was any breach of Mr Djime’s Charter rights to freedom of expression and freedom of movement.  In any event, as the discrimination claim cannot proceed, any claim arising from Mr Djime’s Charter rights also cannot proceed.[footnoteRef:96]  [96:  	Bell J’s decision in Goode.] 

On the above summary, I am unable to identify any conduct which could, under the RRT Act, amount to inciting hatred, serious contempt for or revulsion or severe ridicule of Mr Djime due to his race.  Firstly, the evidence did not show any conduct by Sergeant Lappin which showed any hatred, serious contempt, revulsion or severe ridicule of Mr Djime at all not to mention because of his race.  Second, there was no evidence that anyone overheard what was being said or reacted to it in any way.  While I imagine that, in the usual way, passersby might have noticed the police talking to Mr Djime and wondered why and whether he had done something wrong, the video did not show any raised voices or agitation or engagement of any kind on anyone’s part.  There was no conduct which suggested Mr Djime was to be apprehended or had committed any offence.  Given that Mr Djime was allowed to continue, with the modifications mentioned, a passerby who was interested and paying attention may have concluded that everything was in fact in order with no adverse assessment of Mr Djime.  Mr Djime does not claim that there was any subsequent comment or action by anyone who observed what had taken place. 
On the evidence produced by Mr Djime, the claims of discrimination, breach of Charter and of racial vilification under the RRT Act (items v, w and x) are all lacking in substance and will be dismissed under section 75(1)(a) of the VCAT Act. 
Events at nightclubs[footnoteRef:97] [97:  	Particulars of claim, paragraphs 239(d) and (e).] 

Allegation
Mr Djime says that, on 8 September 2012, police officers spoke to him and three women and another man outside a nightclub in the city.  They initially asked him to leave but then spoke to everyone present.  No further evidence was given about this event.
On an unknown date, Mr Djime was at the PJ O’Brien’s nightclub.  He complains about the conduct of an off-duty police officer named ‘Emily’ from Werribee police station.  He says that she approached him and used her position as a police officer to get close to him.  He says that she did so saying that he had a ‘big black cock and we love big black cock here’.  Mr Djime objected to the remark and after doing so she told him to leave the premises.  No further evidence was given about this event and ‘Emily’ has not been further identified.
I understand these events give rise to:
A claim of discrimination arising from a request to leave the area around a nightclub on 8 September 2012; and
A claim of sexual harassment by ‘Emily’ at PJ O’Brien’s nightclub.
Decision 
There is nothing in the evidence before me to show that the discussion held in September 2012 with Mr Djime and four others was a service under the EO Act.  While it is alleged that Mr Djime was asked to leave, he then says that they were all asked to leave.  This appears more consistent with the police undertaking law enforcement activities including keeping the peace.  On Mr Djime’s evidence, the police seemed concerned with the peace and safety of people other than Mr Djime and the other people in his group as he and the others were asked to move on.  In these circumstances, a service was not being provided to Mr Djime.  Even if this hurdle could be overcome, there is nothing in the circumstances which would allow for the drawing of an inference that, if there was a service, the request to move on was made because of Mr Djime’s race or physical features. 
The evidence before me does not allow me to conclude, even assuming she is a police officer, that ‘Emily’ was providing a service under the EO Act.  That is because, on Mr Djime’s own evidence, she was off-duty.  A claim of sexual harassment cannot be brought against a person such as a police officer when she is not working in that role and rather is acting in a private capacity.  
The claims in items y and z will be dismissed as lacking in substance under section 75(1)(a) of the VCAT Act.
Sutton Street, Reservoir[footnoteRef:98] [98:  	Particulars of claim, paragraph 239(f).] 

Allegation
In 2012, Mr Djime was living in a house in Sutton Street, Reservoir.  One of his house mates got drunk and called Mr Djime asking him to come home.  When he arrived and opened the door, the housemate punched Mr Djime.  Mr Djime called the police.  When they arrived they asked Mr Djime to leave for the night.  When Mr Djime objected saying he was a tenant at the house, they said he was getting agitated and would be arrested.  He left the house and spent the night in the cold.  Mr Djime says that Victoria Police always gives preferential treatment to white people when there are issues with Africans.  He said one of the police officers said ‘You people have come with nothings (sic) in the hands in the country, you do not own the house, so leave!!’[footnoteRef:99] [99:  	Particulars of claim, paragraph 239(f).] 

I understand these events give rise to:
A claim of discrimination arising from the police’s request for Mr Djime to leave the Sutton Street premises.
Decision
I will assume for now that it is correct that Mr Djime called the police and so, at the time they arrived, a service was being provided to him.  In order to allow this claim to proceed, I would need to be satisfied that, after the police arrived and commenced interacting with Mr Djime, they continued to provide a service to Mr Djime.  The fact that Mr Djime reports the police said he was becoming agitated suggests that the police considered him to be behaving inappropriately and that he was the target of their enquiry or investigation of the circumstances before them.  However, if Mr Djime is correct as to what was allegedly said, it might be the case that a claim of discrimination in respect of the request for him to leave can be made out.
Having regard to the nature of the discretion to be exercised under section 75 of the VCAT Act, I will allow the claim described in item aa to proceed to hearing.
General allegation of racism
I am not satisfied that Mr Djime has presented a sufficient basis for his general complaint of discrimination to proceed.  While Mr Djime has pointed to individual events, I am not satisfied that the allegations of themselves justify consideration of such a wide-ranging claim.  It would require an inquisitorial process to be undertaken to decide whether some pattern has been established which proves that Victoria Police regularly discriminates against all people from Africa or all people with Mr Djime’s physical features.  The same comments made by made in respect of any generalised complaint of racial vilification against Mr Djime and other people from Africa.  The claim described by me in item s will be dismissed under section 75(1)(a) of the VCAT Act as it is lacking in substance.
Having said that, I will be mindful of the overall concerns raised by Mr Djime when conducting the further hearing of the matters which remain open.
Things done with statutory authority under section 75 of the EO Act
The respondents made submissions that, in the context of certain events, even if services are provided to Mr Djime as alleged, they may rely on section 75 of the EO Act.  Section 75(1) says that a person may discriminate if the discrimination is necessary to comply with, or is authorised by, a provision of another Act or enactment.  Subsection (2) says that it is not necessary that the provision of the other Act or enactment to refer to discrimination, as long as it authorises or necessitates the relevant conduct that would otherwise constitute discrimination.  The respondents rely on section 9 of the Police Act set out earlier at paragraph 52.  The commission made submissions on this matter.
The contention was put by the respondents in respect of the claims described by me in items a, c, e, f, i, j, k, l, n, q and r.  As I have decided each of those claims is to be dismissed for other reasons, it is not necessary for me to consider the respondents’ argument under section 75 of the EO Act.
Matters to be dismissed 
For the reasons set out above, I have decided that, under section 75(1) of the VCAT Act, the following claims are to be dismissed: items a, b, c, e, f, i, j, k, l, n, p, q, r, s, t, u, v, w, x, y and z. 
Matters to proceed to hearing
The following claims will proceed to hearing: items d, g, h, m, o and aa.
I will make orders for the proceeding to be listed for further hearing before me after 24 July 2015.  I have decided to allow three days for the further hearing but invite the parties to contact the tribunal if they consider that is insufficient time or if three days is considered to be excessive.  At least 14 days before the next hearing date, the respondents are to notify Mr Djime of any witnesses required to attend the further hearing for cross-examination. 
As discussed in these reasons, the law which applies to applications under section 75 of the VCAT Act, means that summary dismissal is treated with caution.  The fact that I have determined that certain claims are to proceed to hearing is not a prediction of the likely outcome following a full hearing of all evidence and submissions of law. 



	A Dea
Member
	
	




Attachment A 

	Item 
	Description 
	Outcome
	Reason

	a
	A claim of sexual harassment arising from the alleged flirting and comments referred to in paragraphs 81 to 84 above and when Senior Constable van der Sluis stopped Mr Djime from boarding the train at Footscray station on 15 May 2013
	Dismissed
	No service under the EO Act – misconceived under section 75(1)(a) of the VCAT Act

	b
	A claim of discrimination[footnoteRef:100] arising from the charges laid in respect of events at Footscray station on 15 May 2013 [100:  	The claims of discrimination rely on the attributes of race and/or physical features.] 

	Dismissed 
	No service under the EO Act – misconceived under section 75(1)(a) of the VCAT Act

	c
	A claim of discrimination arising from Mr Djime’s removal from Footscray station and him being placed in a police van allegedly as a means to cover up the sexual harassment and because he had rejected the police officers’ advances on 15 May 2013
	Dismissed 
	No service under the EO Act – misconceived under section 75(1)(a) of the VCAT Act

	d
	A claim of discrimination arising from Mr Djime allegedly being left by police in the middle of nowhere on 15 May 2013
	Proceed to hearing
	

	e
	A claim of discrimination arising from the issuing of the two infringement notices, the laying of the charges and their prosecution in the context of the Footscray station incident
	Dismissed
	No service under the EO Act – misconceived under section 75(1)(a) of the VCAT Act

	f
	A claim of victimisation arising from the laying of the charges and their prosecution in the context of the Footscray station incident
	Dismissed
	Lacking in substance and an abuse of process under sections 75(1)(a) and (b) of the VCAT Act

	g
	A claim of discrimination arising from the comments said to have been made to Mr G Besanko by Sergeant Kearnes as set out in paragraph 114 on 18 September 2013
	Proceed to hearing
	

	h
	A claim of discrimination arising from Sergeant Kearnes’ request on 18 September 2013 that Mr Djime, rather than Mr G Besanko, leave the premises
	Proceed to hearing
	




	i
	A claim of discrimination arising from Sergeant Kearnes taking out gas spray while inside the premises on 18 September 2013
	Dismissed
	No service under the EO Act – misconceived under section 75(1)(a) of the VCAT Act

	j
	A claim of discrimination arising from Sergeant Kearnes allegedly assaulting Mr Djime inside the premises on 18 September 2013
	Dismissed
	No service under the EO Act – misconceived under section 75(1)(a) of the VCAT Act

	k
	A claim of discrimination arising from Sergeant Kearnes allegedly evicting Mr Djime from the premises on 18 September 2013
	Dismissed
	No service under the EO Act – misconceived under section 75(1)(a) of the VCAT Act

	l
	A claim of discrimination arising from the failure, on 18 September 2013, to ask Mr Dienkha about what had occurred and rather asking Mr Elliott, who is white
	Dismissed
	No standing to make claim – misconceived under section 75(1)(a) of the VCAT Act

	m
	A claim that, on 18 September 2013, Sergeant Kearnes was assisting or authorising discrimination by Mr G Besanko when Sergeant Kearnes allegedly evicted Mr Djime
	Proceed to hearing
	

	n
	A claim of victimisation in respect of the charges laid in the context of the lease dispute 
	Dismissed
	Lacking in substance and an abuse of process under sections 75(1)(a) and (b) of the VCAT Act

	o
	A claim of discrimination in respect of comments allegedly made by Sergeant Drake to Mr Djime when he made the complaint on 18 September 2013
	Proceed to hearing
	

	p
	A claim of discrimination arising from an alleged failure to investigate properly the complaint about Sergeant Kearnes’ conduct on 18 September 2013
	Dismissed
	Lacking in substance under section 75(1)(a) of the VCAT Act

	q
	A claim of victimisation by Constable Le attending Mr Djime’s home and making enquiries about his whereabouts in the context of the lease dispute charges and prosecution
	Dismissed
	Lacking in substance and an abuse of process under sections 75(1)(a) and (b) of the VCAT Act




	r
	A claim of discrimination arising from the lease dispute charges and the management of the hearing of those charges including the involvement of Constable Le
	Dismissed
	No service under the EO Act – misconceived and an abuse of process under sections 75(1)(a) and (b) of the VCAT Act 

	s
	A claim of discrimination arising from all of the matters raised by Mr Djime in this proceeding in respect of Victoria Police’s dealings with him 
	Dismissed
	Lacking in substance under section 75(1)(a) of the VCAT Act

	t
	A claim of discrimination arising from police officers searching Mr Djime’s Collingwood store in 2008
	Dismissed
	No service under the EO Act – misconceived and lacking in substance under section 75(1)(a) of the VCAT Act

	u
	A claim of discrimination in respect of Mr Djime’s treatment as compared to that of two white customers in his Collinwood store in or around March 2009
	Dismissed
	Lacking in substance under section 75(1)(a) of the VCAT Act

	v
	A claim of discrimination arising from interaction with police when he was dancing in Collins Street
	Dismissed
	Lacking in substance under section 75(1)(a) of the VCAT Act

	w
	A claim of breach of the Charter arising from interaction with police when he was dancing in Collins Street
	Dismissed
	Lacking in substance under section 75(1)(a) of the VCAT Act

	x
	A claim of racial vilification arising from interaction with police when he was dancing in Collins Street 
	Dismissed
	Lacking in substance under section 75(1)(a) of the VCAT Act

	y
	A claim of discrimination arising from a request to leave the area around a nightclub on 8 September 2012
	Dismissed
	Lacking in substance under section 75(1)(a) of the VCAT Act

	z
	A claim of sexual harassment by ‘Emily’ at PJ O’Brien’s nightclub 
	Dismissed
	No service under the EO Act  - lacking in substance under section 75(1)(a) of the VCAT Act




	aa
	A claim of discrimination arising from the police’s request for Mr Djime to leave the Sutton Street premises
	Proceed to hearing
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