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ORDERS
1.	The Victorian Equal Opportunity & Human Rights Commission is given leave to intervene in and be joined as a party to the proceeding under section 159 of the Equal Opportunity Act 2010 (EO Act). 

2.	The Tribunal declares, under section 124 of the Victorian Civil & Administrative Tribunal Act 1998 (VCAT Act), that the proposed conduct is a special measure under section 12 of the EO Act.  The proposed conduct is the hosting of two women’s only events: one to mark the end of Ramadan and the other to provide a music based social event.  The two events are to be promoted to young women within the Darebin community, who, due to their cultural and religious backgrounds cannot attend events where men and women both attend.  The first event is to be held on 9 September 2011 and the second on 16 December 2011.

Accordingly, under section 12(2) of the EO Act the applicant will not discriminate against another person contrary to the EO Act by taking that special measure.  In these circumstances, no exemption is required under section 89 of the EO Act and so, to that extent, the application is misconceived.

3.	The application is struck out under section 75(1)(a) of the VCAT Act.
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REASONS

Background

1. The applicant has applied for an exemption under section 89 of the Equal Opportunity Act 2010 (EO Act) to enable it to host two women’s only events: one to mark the end of Ramadan and the other to provide a music based social event.  The two events are to be promoted to young women within the Darebin community, who, due to their cultural and religious backgrounds cannot attend events where men and women both attend.  The first event is to be held on 9 September 2011 and the second on 16 December 2011 (the proposed conduct).

2. The Tribunal, on receiving the application, determined that it may fall within the special measures provision of the EO Act such that no exemption was required because the proposed conduct would not be discriminatory (section 12(2) of the EO Act).  The Tribunal listed the matter for a directions hearing so this matter could be raised.  The Tribunal sent the Victorian Equal Opportunity & Human Rights Commission (VEOHRC) a copy of the application and the notice of hearing. 

3. At the hearing, VEOHRC sought leave to intervene in and be joined as a party to the proceeding under section 159 of the Equal Opportunity Act 2010 (EO Act).  Leave was granted.

4. The parties agreed that it was appropriate for the Tribunal to consider the application as filed, hear sworn evidence from the applicant’s representatives as to the content of that application and determine whether the proposed conduct is a special measure under section 12 of the EO Act.

Proposed conduct is a special measure 

5. The Tribunal has determined that the proposed conduct is a special measure having regard to section 12 of the EO Act and the material before the Tribunal.  That material included the following.

6. The families of the young women in the target group are likely to be newly arrived in Australia and have low levels of proficiency in English.  Many such family groups find it culturally inappropriate for young women to participate in recreational activity with males present.  The applicant seeks to meet the needs of those young women in a manner which is sensitive to those beliefs.

7. Many young women in the target group experience significant social isolation due to cultural and religious prohibitions.  The proposed conduct is intended to assist in reducing that social isolation by encouraging attendance with other female family members.  The proposed conduct further aims to break down some of the barriers to participation in community recreation by encouraging families and young people to socialise and engage in recreation in a safe and culturally sensitive environment. 

8. A 2009 Service Review undertaken by the applicant found there is an increasing need and demand for music based programming and community music events specially focused and targeted towards the needs of young women of culturally and linguistically diverse backgrounds.  Further, the review found there is a significant shortage of opportunities for young women with those backgrounds to perform at and manage culturally and religiously focused events and functions.

9. As noted earlier the young women who are expected to attend are likely to have been born overseas and have low socio-economic backgrounds. Vic Health has reported that such people are less likely to participate in active recreation than the rest of the community.  That means they miss out on the physical and mental health benefits associated with that activity. 

10. The applicant has worked to foster community partnerships with the newly arrived communities located within Darebin, in part through its African access worker, and in so doing aims to increase the likelihood that the young women from those communities will be given permission to attend.  These two events are part of a range of programs the application operates to engage with the community.

11. The VEOHRC supported a finding that the proposed conduct amounted to a special measure.

12. The Tribunal is satisfied that the proposed conduct amounts to a special measure taken by the applicant for the purpose of promoting or realising substantive equality for members of a group with a particular attribute of being female (the purpose).  The Tribunal is also satisfied that the special measure is:

(a) being undertaken in good faith for achieving the purpose; and

(b) reasonably likely to achieve the purpose; and

(c) is a proportionate means of achieving the purpose; and

(d) is justified because the members of the group have a particular need for advancement or assistance.

Conclusions

13. For these reasons, the Tribunal is satisfied that it is appropriate to make a declaration under section 124 of the Victorian Civil & Administrative Tribunal Act 1998 (VCAT Act) that the proposed conduct is a special measure under section 12 of the EO Act.  Accordingly, under section 12(2) of the EO Act the applicant will not discriminate against another person contrary to the EO Act by taking that special measure.  

14. In these circumstances, section 90(a)(ii) of the EO Act has the effect that, as the proposed conduct would not amount to discrimination, no exemption under section 89 is required.  To that extent, the application is misconceived and it is to be struck out under section 75(1)(a) of the VCAT Act.




	A. Dea
Member
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