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1.
Introduction

The Victorian Equal Opportunity and Human Rights Commission (the Commission) welcomes the opportunity to make a submission on the Draft Victorian State Disability Plan 2013-2016. 

The Commission is an independent statutory body that administers the Equal Opportunity Act 2010 and the Racial and Religious Tolerance Act 2001. Functions undertaken by the Commission include: conciliating individual and representative complaints about discrimination, sexual harassment; racial and religious vilification; providing education about human rights, equality of opportunity, racial and religious tolerance; undertaking projects and activities aimed at eliminating discrimination and racial and religious intolerance, conducting research and providing legal and policy advice. 

In addition, the Commission undertakes specific functions in relation to the Charter of Human Rights and Responsibilities Act 2006 (the Charter). These include providing an independent assessment of how well State and local Government comply with the Charter, and investigating particular human rights issues and concerns. 

Consistent with the Commission’s obligations, this submission adopts an equal opportunity and human rights framework in examining the issues in the Draft Victorian State Disability Plan 2013-2016.

2.
Structure of this submission

The Commission’s feedback is structured according to general comments on the Draft Plan including feedback on aspects which intersect with the Commission’s current projects on disability issues.

3.
Response to recommendations
The following are some general comments on the Draft Plan:
Definition of disability

The Commission believes that the Draft Plan should adopt a definition of disability that is consistent with the international definition of disability used in the Convention on the Rights of Persons with Disabilities (CRPD) 
 or the definition of disability in the Equal Opportunity Act. The definition of disability used in the Draft Plan is:
…disability…means a person who has an impairment that affects their physical, mental intellectual or sensory function who may encounter barriers to the mainstream system in the same way as everyone else.

The preamble sub paragraph (e) to the CRPD adopts the following definition of disability: 
Recognizing that disability is an evolving concept and that disability results from the interaction between persons with impairments and attitudinal and environmental barriers that hinders their full and effective participation in society on an equal basis with others. 

The Equal Opportunity Act adopts this definition of disability:

(a) total or partial loss of a bodily function; or

(b) the presence in the body of organisms that may cause disease; or

(c) total or partial loss of a part of the body; or

(d) malfunction of a part of the body, including—
(i) a mental or psychological disease or disorder;

(ii) a condition or disorder that results in a person learning more slowly than people who do not have that condition or disorder; or

(e) malformation or disfigurement of a part of the body—

and includes a disability that may exist in the future (including because of a genetic predisposition to that disability) and, to avoid doubt, behaviour that is a symptom or manifestation of a disability.

When all three definitions are compared, the definition adopted in the Draft Plan is the narrowest definition of disability. This may have the unintended effect of excluding people with disabilities who meet the criteria in the CRPD and the Equal Opportunity Act from accessing universal services provided by state government departments and agencies.

High-level language

The Commission notes that the language used in the Draft Plan is high-level and aspirational. While this is positive, the Draft Plan could benefit from stronger leadership statements by providing practical examples of future outcomes in each of the four Policy Direction (outcome areas) and how they will be implemented. This will provide people with disabilities with assurance that the statements will translate into practice and that there will be accountability when priority areas are implemented over the life of the plan.
While much of the detail can be left to the bi-annual implementation plans that will sit under the State Plan it would be helpful to have some clear measures in the high level plan as well. Specifically, what impact will the plan have in three years time or how will things be different?

Governance and accountability
The Commission notes that the evaluation of the final State Disability Plan will involve people with disabilities to assess its impact on a practical level. The Commission agrees with this approach, however it notes that the details about the governance of the plan (and how people with a disabilities will participate) to help ensure accountability in its implementation, need to be specified in the final plan. 
While any model of governance needs to be adapted to the issues and stakeholders specific to its purpose, the Commission notes that a successful governance model that has been put into place to manage the family violence reform agenda in Victoria. 
This governance structure (which allows for communication between each structure) consists of: 

· a group of senior ministers (the family violence ministers)

· an Interdepartmental Committee on Family Violence (reports to the family violence ministers working with regional governance structures

· regional Integrated Steering Committees operating across Victoria.

We understand that this model has allowed a range of government departments and agencies to work together with shared purpose and vigour, supported by community stakeholders from the health, family violence and legal sectors. This governance model may be suitable for adaptation to the state disability plan implementation; however, it would also need clear mechanisms for consumer involvement. 

Communicating the plan in a rights awareness context

The Commission believes that the Draft Plan could benefit people with disabilities if it is communicated in a way that promotes a strong awareness of disability rights. 

The Commission supports the policy direction in Policy Direction 2 of the Draft Plan-which is ‘protecting rights and promoting participation.’ There is also a statement in outcome area 2 which aims to improve the accountability of public sector organizations to meet their legislative obligations. 
For example, the Draft Plan should include a clear statement outlining public authorities’ obligations to act consistently with human rights in the Charter. In particular, the Draft Plan should include a statement reminding departments and agencies of their legal obligation to eliminate discrimination as far as possible, as required under section 15 of the Equal Opportunity Act. This ‘positive duty’ is an important tool that agencies can use to improve their interactions with people with disability and to promote equality of outcomes for this community. These obligations are central to informing the objectives and implementation of the plan. 
The Draft Plan could also be more directly linked with national disability policy objectives, particularly rights in the CRPD.
 
Recognising the diversity among people with disabilities
The Commission supports the recognition in the Draft Plan that people with disabilities are ‘as varied as the whole of Victorian society.’ 
 In particular, how people with disabilities experience multiple discrimination, for example on the basis of gender and disability and or disability and a culturally and linguistically diverse (CALD) background.

However, the Commission notes that there is no priority or action area in the Draft Plan that outlines how the capacity of universal or specialist services will be practically supported to improve in this area. 

The Commission believes that the Draft Plan could be strengthened by weaving a diversity approach throughout the Draft Plan. Again, the Equal Opportunity Act positive duty is a tool that can be used to deliver, cultural and practice change across universal and specialist service areas.
The six principles

The Commission supports the six principles that underpin the Draft Plan, which include providing people with disability with support so they can have maximum choice in important areas in their lives and the principle of self- determination. 

Adding a principle of opportunity and empowerment

We consider that these principles could be strengthened by an express commitment to “empowering people with disability to achieve the best opportunities possible”.

Articulating this principle would help build on the principle of individual choice in the current State Disability Plan and progress this to the vision of the new plan - empowerment and full participation in all aspects of community life.

We also consider that dignity is fundamental to the rights and wellbeing of people with disability, including the dignity which comes from being allowed to take risks as part of self-determination.
Providing certainty in key areas of life for people with disabilities

The Commission notes that one of the existing six principles is to address the uncertainty that makes it difficult for people with disabilities to make decisions and to plan for their lives in the future. The Commission supports this principle and notes that a lack of certainty in key areas of life is a critical ‘disabling’ factor that people with disabilities face in their daily lives. 
This is particularly apparent in our disability service system where people may wait many months after being approved for the Disability Services Register to actually receive and Individual Support Package (ISP) and then services, if at all. 

The Victorian Auditor-General has noted,
Accessing an ISP is unnecessarily complex and people are not treated consistently when applying for and planning their ISP. This is leading to inequitable outcomes, which is exacerbated by the fact that demand for ISPs exceeds supply. 

This issue was a significant concern identified in the Commission’s recent research examining the relinquishment of children with disability into state care. In the report the Commission noted that short term ISP’s with lack of certainty and continuity contributed to relinquishment, noting,
It is clear from the families we spoke to that waiting for ongoing support exacerbates already fragile situations. In some cases, emergency funds are offered. While these may assist in the short term, the ongoing uncertainty and effort needed to renegotiate when emergency payments run out places additional stress on families. 

If certainty is to be a principle in the Draft Plan, significant systems reform is required. While the National Disability Insurance Scheme will deliver positive outcomes, the Commission is concerned that in the meantime people with disability are denied the supports they need from both specialist and universal systems. 

Four Policy Directions

The Commission supports the four policy directions in the Draft plan and welcomes the increased focus on the universal service platform as progress towards a whole of government plan.

Policy direction-outcome area 1
The Commission agrees that increasing the participation rate in education (and employment) and removing barriers to equality should be included in the Draft Plan.  

Children

The Commission notes that children with disability are included in the Draft Plan. For example, a priority in outcome 1 of the Draft Plan is to strengthen early childhood interventions in education so that they are more targeted. 

A further priority in the Draft Plan is to use an interdisciplinary approach which is responsive to the needs of children and adolescents. This is very welcome.

The Commission notes that the Draft Plan is being finalized at the same time as the Victoria’s Vulnerable Children- Our Shared Responsibilities policy strategy. This provides an important opportunity to align these two policies in a way that ensures that children and young people with disability are clearly included in the Vulnerable Children Strategy, and the Draft Plan has a strong focus on children and young people with disability who have contact with the family service and child protection systems. Given the over-representation of children with disability in out of home care, the intersections between these two service systems and the high level strategies that guide them is an urgent priority.

Education

The Commission supports the focus on providing adequate support to students with disabilities to empower them to achieve optimal education outcomes. In particular, the Commission strongly supports initiatives to strengthen the capacity of the education and training sectors to respond to the needs of people with disabilities to achieve the highest educational outcomes possible in common with students without disability. 

The Commission also supports the Draft Plan’s stated priority which is to create a culture of inclusion for student with disabilities. We note the specific references to the Program for Students with Disabilities funding and the Abilities Based Learning and Educational Support curriculum resource for teachers of students with disabilities (ABLES). However, these are specific resources which are not available to all students with disabilities, in particular, PSD funding eligibility is restricted to seven categories of disability determined by the DEECD. This funding does not support all students who may enjoy protection from discrimination under the Equal Opportunity Act and the Charter. 

The Commission is currently undertaking a research project examining the experiences of students with disabilities in Victorian schools. Over the last few months, the Commission has heard from over 1800 students, parents and educators to find out how students with disability fare in our school system. We have also held a number of ‘have a say’ consultation forums to hear directly from people across Victoria about their experiences.
The report of that research will be published in September 2012 and will include recommendations for action. The Commission would welcome the opportunity to brief the Office for Disability on those findings so as to inform the detail of the final State Disability Plan.
Policy direction-outcome area 2

Employment

The Commission supports the Draft Plan’s priority area 2.2, which focuses on developing a targeted approach to enhance community understanding and positive attitudes toward people with disability. The Commission also supports building community and employer awareness about the benefits of recruiting and retaining people with a disability.

The Commission is aware that the participation rate in employment for people with disability is only 40 per cent, compared with the general population which is 80 per cent. 
 The participation rates in employment for people with mental illness within the disability population is notably less. 

The Commission notes that people with disability continue to be under-represented in the Victorian public sector workforce. This is an area where the Draft Plan could show leadership by setting clear targets for improvements in the bi-annual implementation plans.

The Commission is currently drafting a guideline to guide employers about their obligations under the Equal Opportunity Act in relation to workers with mental health disability. The Commission believes that this project is consistent with the Draft Plan’s focus on building employer and community awareness about the strengths of employing and retaining people with disabilities. The Commission welcomes the opportunity to work with Office for Disability in the future in relation to implementation of this Guideline and in other initiatives to improve workforce participation of people with disability. 
Importance of people with disabilities enjoying recreation and social inclusion

The Commission supports the priority to build the capacity of sport and recreation, tourism and arts industries to include people with a disability.

Participation in all aspects of community life, including having a social life is critical to leading a full and productive life. It is something that most Victorians take for granted. However, for many people with disability, this is not the case. Thus, one outcome the Draft Plan should be striving for is to shift the reality for many people with disability that their only social interactions are with paid carers, family or other people with disability. 
Building the capacity of sport, recreation and cultural industries to include people with disabilities is very welcome. For that to be realised disability services also need to recognise the value of the pursuits and facilitate participation by their clients.

The Commission would like to see a final disability plan that clearly articulates how this priority can be implemented in practice and how people with disabilities will be provided with support to achieve an enjoyment of recreation and true social inclusion. 
Policy direction-outcome area 3

Housing

The Commission supports Outcome Area 3-‘Planning and design of the physical environment and transport system’ and notes that it promotes universal design in housing for people with disabilities.

However, given the importance of housing as a foundation for learning, jobs and health the Commission believes that the Draft Plan should include a focus beyond the built environment and adopt a more holistic approach to improving housing accessibility for people with disabilities.  For this reason, we consider that housing should be included in policy direction-outcome area 1. 

For example, a wider focus could include providing supports for people with disabilities to assist them with social housing applications, supporting people with disabilities to access affordable housing options and providing supports to help sustain tenancies or housing support for people with disabilities. 
The Commission also notes that previous draft regulations to introduce four minimum standards for accessibility/universal design in new build housing have not been introduced despite the regulatory impact statement process being completed several years ago. This is a lost opportunity for moving towards universal housing design in a considered and incremental manner.

Transport

The Commission supports outcome area 3 in Draft Plan and its focus on planning the design of the physical environment and the transport system that enables people with a disability to live, work and move around. 

In particular, the Commission notes that initiatives are in place to make the transport system more accessible to people with disabilities. The Commission is currently working with the Disability Persons Taxi Advisory Committee (DPTAC) to ensure that transport options for people with disabilities are more affordable, safer and physically accessible. The Commission welcomes opportunities to work with the Office for Disability in the future in relation to improving transport options and making transport accessible for people with a range of disabilities.

Policy direction-outcome area 4

Support for families and carers of people with disabilities

The Commission supports the Draft Plan’s priority area 4.4-Better recognising the support role of families and carers. In particular, the Commission supports the Draft Plan’s aim to adopt a strategic approach to recognising the value and role that families and carers have in supporting people with a disability. The Draft Plan also envisages providing opportunities for respite and other forms of support to help carers in their caring role of family members who have a disability. The Commission welcomes this.

As noted above, the Commission recently published a report entitled, Desperate Measures, 
 which examined the relinquishment of children with disability into state care. That research found that unmet need is the main driver of relinquishment. The report made 28 recommendations to government around the following action areas:
· Data collection and reporting

· Risk identification 

· Prevention

· Early intervention

· Response

· Supporting families

· Protecting rights (including the introduction of a proactive and independent community visitor and advocacy scheme to monitor and inspect respite, transitional house and other settings where children with disability are placed)

· Shared responsibility and accountability.
The Commission would welcome the opportunity to the Office for Disability on the findings of that research and to work with agencies across government to implement the recommendations contained in the report.

The Commission also notes the experiences of siblings of children with disability and the current lack of focus on their particular needs within and beyond the family. We consider the plan would be strengthened by specific mention of this group. 

4.
Conclusions 

The Commission looks forward to the publication of the Final Victorian State Disability Plan 2013-2016. 

The Commission believes that the participation of people with disabilities, their families and carers is critically important to ensure that the plan is relevant to the needs of people with disabilities. 

It supports a state disability plan that will allow people with disabilities to access universal services on an equal basis with others, and which supports people with disabilities to reach their maximum potential in important areas of their lives through the provision of high quality, specialist services.

The Commission believes that the strategy should be communicated in a way that highlights disability rights and that it should provide people with disabilities with certainty in their lives. 
The Commission would also like to see a final state disability plan that provides practical examples of future outcomes which show a firm commitment to improving the lives of people with disabilities in Victoria.

Prepared by the Victorian Equal Opportunity and Human Rights Commission
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