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A. INTRODUCTION

1.  The \Victorian Equal Opportunity and Human Rights Commission

. (Commission) sought and was granted leave to intervene in this proceeding

under section 159 of the Equal Opportunity Act 2010 (EOA) by Orders of the
Victorian Civil and Administrative Tribunal (Tribunal) dated 31 January 2017.

2.  This proceeding is an application pursuant to section 89 of the EOA by Berry
Street Victoria Inc. (the Applicant) for an exemption to enable the Applicant to
advertise for and employ only female staff in their Family and Domestic
Violence Services across Victoria (Relevant Conduct). The exemption is
sought for positions in that service “where the duties require direct contact and
support provided to women and children who are victims of (often) male
perpetrated violence”.!

3. The Commission notes that the Applicant had a previous exemption with a
similar scope, which has now expired, dated 25 January 2012.2 That exemption
was to enable the Applicant to advertise for and employ only women to work
within the Northern Family and Domestic Violence Service (FVDS). That
exemption did not appear to be limited to staff with direct contact with women
and children experiencing family violence, but for all staff within the Northern
branch of FDVS.

' Affidavit of Christine Pinto dated 13 February 2017.
2 Victoria Government Gazette, No. G5, 2 February 2012, 173.




4. The Commission notes that, in circumstances where the Applicant has
previously been granted an exemption, the Tribunal must consider each
subsequent new application for an exemption having regard to the factors set
out in section 90 of the EOA and having regard to the relevant factual
circumstances that form the basis of the application.

5.  This proceeding raises three issues about the operation and interpretation of
the EOA, about which the Commission makes submissions:

(a) The need for clarity in identifying the protected attribute relevant to the
conduct seeking to be exempted from the EOA,

(b) Whether section 28 of the EOA applies to the Relevant Conduct, meaning
that an exemption is not necessary; and

(c) Whether it is appropriate to grant an exemption in all the circumstances.

6. The Commission notes that there are a number of exemptions relating to
women only employment, which expire in 2017 (see Appendix A). Most of these
exemptions apply to organisations providing family violence services, like the
Applicant. Guidance from the Tribunal about the circumstances in which
section 28 (and as a consequence section 88) apply will be beneficial to those
organisations and provide clarity for future applicants.

B. STATUTORY FRAMEWORK AND PRINCIPLES

7.  Section 89 of the EOA 2010 provides that the Tribunal may grant an exemption
from any of the provisions of the Act in relation to certain people or activities or
in any other circumstances specified by the Tribunal, subject to any conditions
the Tribunal thinks fit.

8.  Section 90 of the EOA 2010 sets out the factors to be considered by the
Tribunal when deciding exemption applications. Section 90 provides:

In deciding whether to grant, renew or revoke an exemption, the Tribunal must
consider—
(a) whether the proposed exemption is unnecessary because—
(iy an exception or exemption in this Act already applies to the conduct
sought to be exempted; or
(ii) the conduct sought to be exempted would not amount to prohibited
discrimination; and
(b) whether the proposed exemption is a reasonable limitation on the right to
equality set out in the Charter of Human Rights and Responsibilities; and
(c) all the relevant circumstances of the case.
9.  The Commission submits that the Tribunal is obliged to exercise the exemption
powers under section 89 and 90 consistently with the purpose and objectives of







Marriages v Norrie, “not all human beings can be classified by sex as either
male or female”® The EOA definition of sex should therefore be interpreted
liberally and beneficially to include intersex and non-binary sex characteristics.

15.  On the other hand, gender identity is defined in the EOA as:®

(a) the identification on a bona fide basis by a person of one sex as a member
of the other sex (whether or not the person is recognised as such)—
(i) by assuming characteristics of the other sex, whether by means of
medical intervention, style of dressing or otherwise; or
(if) by living, or seeking to live, as a member of the other sex; or
(b) the identification on a bona fide basis by a person of indeterminate sex as
a member of a particular sex (whether or not the person is recognised as
such)—
(i) by assuming characteristics of that sex, whether by means of medical
intervention, style of dressing or otherwise; or
(if) by living, or seeking to live, as a member of that sex;

16.  The attribute of gender identity is intended to protect a person’s internal sense
of self and how they identify, understand or perceive their gender. While
‘gender’ is a term often considered synonymous with sex, it is not a protected
attribute under the EOA and should not be referred to as such in the context of
section 6 of the EOA." Rather, gender identity is the correct attribute to be
used.

17.  Given these differences in terminology, the Commission underscores the
importance of the Tribunal ensuring its exemption decision and orders reflect
the precise nature of the potential discrimination which is being considered, in
addition to identifying “the exempt conduct”. A review of previous exemption
orders gazetted indicates that this is rarely done. For example, in every
exemption decision listed in Appendix A, the orders state “in the absence of an
exemption, the exempt conduct would amount to prohibited discrimination”,!
without identifying the attribute as required under the EOA and where the
exempt conduct simply refers to women-only employment.'?

18.  The Commission acknowledges that in many of the exemption decisions listed
in Appendix A, the Charter analysis under section 90(b) of the EOA refers to

8 NSW Registrar of Births, Deaths and Marriages v Norrie (2013) 250 CLR 490; [2014] HCA 11 [1]

® Equal Opportunity Act 2010 (Vic) s4

"0 Equal Opportunity Act 2010 (Vic) s6(d) and (0); cff the following cases where ‘gender’ is referred to
as the relevant protected attribute: Whitehorse Community Health Centre Exemption (Human Rights)
[2014] VCAT 1040 [5]; Georgina Martina Inc (Anti-Discrimination Exemption) [2012] VCAT 1384 [7];
Cornish College (Anti-Discrimination Exemption) [2012] VCAT 889 [16]; The City of Whittlesea
Thomastown Recreation and Aquatic Centre (Anti-Discrimination Exemption) [2011] VCAT 250 [20];
The City of Monash (Anti-Discrimination Exemption) [2011] VCAT 111 [21].

" C/f Waite Group (Human Rights) [2016) VCAT 1258 [2].

12 Equal Opportunity Act 2010 (Vic) s7(1)(a)
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the right to equal and effective protection against discrimination of men.
However, noting the above definitions of the attributes sex and gender identity,
this analysis does not adequately address the issue of identifying the protected
attribute.

The Commission therefore submits that any decision and orders relating to this
application should correctly identify the attribute and say “on the basis of sex
and gender identity”, as the Applicant’s Relevant Conduct relates to limiting
employment to people who are physically or physiologically female or whose
gender identity is female.

IS AN EXEMPTION UNNECESSARY BECAUSE AN EXCEPTION APPLIES?

The second question for the Tribunal under section 90(a) is whether an
exemption is unnecessary because an exception applies to the Applicant’'s
Relevant Conduct. The Applicant has acknowledged that its previous
exemption has now expired. ‘

In this case, the Commission submits that the welfare services exception in
section 28 of the EOA is highly relevant, given the narrowing of the application
to FDVS employees with direct client contact.

Section 28 provides:

An employer may limit the offering of employment to people with a particular
attribute in relation to the provision of services for people with the same attribute if
those services-
(a) are either-
(i) a special measure under section 12; or
(ii) a service for special needs under section 88; and

(b) can be provided most effectively by people with that attribute.

In determining whether the section 28 exception applies, the Tribunal must turn
its mind to whether the services which are the subject of the exemption
application are a special measure (having regard to section 12); or a service for
special needs (having regard to section 88). The Tribunal must then be
satisfied that the services can be provided most effectively by people with the
same attribute as those people who are receiving the services.

Section 12 — Special measures

24.

In relation to whether the Applicant’s services are a special measure under
section 28(a)(i), the Commission submits that there is no evidence from the







applies wholly to the Applicant’s services, and consequently section 28 does
not apply to employment for those services, then an exemption will be required.
Given the large number of potential exemption application renewals in relation
to family violence services (as outlined at Appendix A), the Commission
submits that reasons for this conclusion in respect of section 88 of the EOA
would be of benefit to improve clarity regarding when applying for an exemption
is necessary.

Services provided most effectively by women

30. |If section 88 is found to apply, the Tribunal should then go on to consider
whether section 28(b) is met, namely, that the services can be provided most
effectively by people of the same attribute as those accessing the service. In
this case, that is people who are physically or physiologically female or whose
gender identity is female.

31. The Commission submits that it is open to the Tribunal to find that section 28
applies to the Relevant Conduct, on the basis of the evidence tendered in the
Applicant’s affidavits dated 21 December 2016 from Erana Kaye-Berghan, and
dated 3 February 2017 from Christie Pinto. Those affidavits provide evidence
about the sensitive nature of the work being undertaken, the fear and shame
experienced by women accessing the service, and the potential for re-
traumatisation to those individuals if they were required to disclose their
personal circumstances to a male worker (potentially resulting in people not

seeking help at all).

32. This position is again consistent with Georgina Martina and Women’s Housing
Association Limited, where it was found that section 28 applied to the
employment of women in “front line” positions of that organisation who are
directly dealing with and assisting women “in the aftermath of violence”.?® In
the context of family violence, it was accepted in those cases that the services
to women could be provided “most effectively” by women.

33. The Commission notes that in similar applications, applicants often seek an
exemption to employ women only in all positions within a family violence
organisation, not just front line staff. However, the Tribunal was clear in
Georgina Martina and Women’s Housing Association Limited that roles within
an organisation which are ancillary or peripheral to the provision of the section
88 services for special needs, do not have the benefit of the section 28 welfare

2 Georgina Martina Inc (Anti-Discrimination Exemption) [2012] VCAT 1384 [69]; Victoria Government
Gazette, No. G48, 1 December 2016, 3001. Also see Equal Opportunity Act 2010 (Vic) Section 28,
Example 2: a support service for women who have experienced family violence may require that its
counsellors are female.










