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SUBMISSIONS OF THE VICTORIAN EQUAL OPPORTUNITY AND 
HUMAN RIGHTS COMMISSION

A. INTRODUCTION
1. The Victorian Equal Opportunity and Human Rights Commission (‘Commission’) provided submissions on the requirements and implications of section 12 of the Equal Opportunity Act 2010 (Vic) (‘EOA 2010’) and its interaction with sections 89 and 90 of EOA 2010, in the context of the Parks Victoria and Cummeragunja Housing and Development Aboriginal Corporation Exemption applications on 10 October 2011. At that stage the Commission had not received the submissions of the Ian Potter Museum of Art (‘Museum’) dated 23 September 2011.
2. These submissions consider whether the Museum’s exemption application relates to an activity that is a “special measure” under the EOA 2010. They should be read in conjunction with the Commission’s submissions of 10 October 2011. Those submissions are also relevant to the issues that the Tribunal will need to consider in this matter.
B. IAN POTTER MUSEUM OF ART EXEMPTION APPLICATION
3. The Museum has applied for an exemption under section 89 of the EOA 2010 to recruit a single indigenous curator using grant moneys specifically provided by the Vizard Foundation for this purpose. In deciding whether to grant the exemption the Tribunal must consider the matters set out in section 90.

4. The Commission is not aware of any exception or exemption that already applies to the conduct in question that would need to be considered under paragraph 90(a)(i). However it appears that the conduct might not amount to discrimination, which is an issue that needs to be considered under paragraph 90(a)(ii).
5. The information provided by the Museum provides the following relevant points in support of a finding that the measure is a special measure, which does not constitute discrimination:

· the Museum’s submissions state that one of the purposes of restricting the employment position to Indigenous people is for the purpose of creating employment opportunities for Indigenous people within the University of Melbourne (‘University’) and at the Museum, and attempting to bring Indigenous employment up to “population parity” within these environments (a potential “remedial” purpose as required by subsection 12(1));

· the Museum’s submissions state that one of the purposes of restricting the employment position to Indigenous people is for the purpose of providing mentoring and training for Indigenous Australians wishing to have careers in art museums (a further potential “remedial” purpose as required by subsection 12(1));

· the Museum’s submissions state that the position will be funded with a grant from the Vizard Foundation that is specifically for the employment of an Indigenous person, and there is a direct link between the need for advancement and the solution proposed (these factors indicate that the measure sought is in “good faith” as required by paragraph 12(3)(a));

· it appears self-evident that the measure is reasonably likely to create employment opportunities for Indigenous people within the University and the Museum (as required by paragraph 12(3)(b));

· the proposed recruitment activity involves advertising a single position within a staff of 15 to be limited to an Indigenous person, funding has been provided by an external source specifically for the Indigenous position which would not be available for the employment of a non-Indigenous person and the overwhelming majority of curatorial positions in Australian art museums are held by non-Indigenous Australians. These factors suggest that non-Indigenous people are unlikely to experience hardship as a result of this limit (this appears to be a proportionate means of achieving the purpose, as required by paragraph 12(3)(c));
· Indigenous people are greatly underrepresented in the staff of Australian art museums as a whole or within the University specifically, and not represented at all at the Museum (this suggests there is a “need for advancement or assistance” as required by paragraph 12(3)(d)).
6. When considering the exemption application, section 90 also requires the Tribunal to consider whether the proposed exemption is a reasonable limitation on the right to equality set out in the Charter, and all the relevant circumstances of the case. Notably, if the measure is a special measure under section 12 of the EOA there will be no limit on the equality right in the Charter to assess for reasonableness, because subsection 8(4) of the Charter stipulates that measures taken for the purposes of assisting or advancing groups disadvantaged because of discrimination do not constitute discrimination under the Charter.
C. CONCLUSIONS

7. When the Tribunal comes to considering whether the relevant activities are special measures, the Commission submits that there is sufficient information upon which the Tribunal may be satisfied that the measure proposed by the Museum comes within section 12.
8. If the Tribunal is satisfied that the proposed recruitment activity is in fact a special measure under section 12, the exemption sought will be unnecessary and should not be granted.
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