VICTORIAN CIVIL AND ADMINISTRATIVE TRIBUNAL

HUMAN RIGHTS DIVISION

ANTI-DISCRIMINATION LIST
370 Degrees Group Limited – exemption application (A248/2011)
AND

Mt Evelyn Special Development School – exemption application (A245/2011)

________________________________________________________________________
Re: Special measures under section 12 Equal Opportunity Act 2010
________________________________________________________________________
SUBMISSIONS OF THE VICTORIAN EQUAL OPPORTUNITY AND 
HUMAN RIGHTS COMMISSION SEEKING LEAVE TO INTERVENE

A. THE ROLE OF THE VICTORIAN EQUAL OPPORTUNITY AND HUMAN RIGHTS COMMISSION
1. The Victorian Equal Opportunity and Human Rights Commission (‘Commission’) has the following broad functions and powers provided under section 155 of the Equal Opportunity Act 2010 (Vic) (‘EOA 2010’):

(a) to establish and undertake information and education programs;
(b) to promote and advance the objectives of this Act and to be an advocate for this Act;

(c) any other functions conferred on it by or under this Act or any other Act, including the Charter of Human Rights and Responsibilities Act 2006 (‘Charter’).

2. Section 159 of the EOA 2010 empowers the Commission to seek leave to intervene in certain proceedings: 

The Commission may, with the leave of the court or a tribunal, intervene in and be joined as a party to proceedings in the court or tribunal that involve issues of equality of opportunity, discrimination, sexual harassment or victimisation.

3. The Explanatory Memorandum for the Equal Opportunity Bill 2010 states that:

This function emphasises the importance of jurisprudence to the development of the law and to progressing the objectives of the Bill. This clause does not limit the power of the Tribunal to give leave at any time for a person to intervene in a proceeding subject to conditions the Tribunal sees fit under section 73(3) of the Victorian Civil and Administrative Tribunal Act 1998.

The expansion of the Commission’s role in relation to court or tribunal proceedings will enable the courts and tribunal to benefit from the Commission’s specialist knowledge and promote a consistent approach to the interpretation of the Bill.

4. The Tribunal may give leave at any time for a person to intervene in a proceeding, subject to any conditions the Tribunal thinks fit.

B. PROPOSED SCOPE OF INTERVENTION

5. The Commission proposes to provide submissions on the requirements and implications of section 12 of the EOA 2010, and its interaction with sections 89 and 90 of the EOA 2010.

6. Under the EOA 2010 it is no longer discrimination for a person to take “special measures” under section 12. The Tribunal has received a number of applications for exemptions under section 89 of the EOA 2010 that may not involve discrimination on the basis of being special measures. Section 90 of the EOA 2010 provides that:

In deciding whether to grant, renew or revoke an exemption, the Tribunal must consider – 
(a) whether the proposed exemption is unnecessary because – 

…

(ii) the conduct sought to be exempted would not amount to prohibited discrimination.
7. Accordingly, if the Tribunal is satisfied that the Applicant’s proposed conduct constitutes a special measure in accordance with section 12, it is not necessary for the applicant to apply for an exemption.
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____________________________________________________

Eliza Bateman
Senior Legal Advisor
Victorian Equal Opportunity and Human Rights Commission
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� Victorian Civil and Administrative Tribunal Act 1988, subsection 73(3)
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