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A. INTRODUCTION

1. The Victorian Equal Opportunity and Human Rights Commission
(Commission) makes these reply submissions in accordance with the Orders
of the Victorian Civil and Administrative Tribunal (Tribunal) dated 18 October
2016.

2.  These submissions are filed in addition to the outline provided to the Tribunal
on 28 October 2016. The Commission wishes to make the following
submissions in reply to clarify for the Tribunal the principles relating to the
application of s 75 of the Equal Opportunity Act 2010 (Vic) (EOA), and in
relation to the operation of s 39 of the Charter of Human Rights and
Responsibilities Act 2006 (Vic) (Charter). Unless stated otherwise below, the
Commission continues to press its submissions of 28 October 2016.

3.  We adopt the same abbreviated terms in these submissions as in our previous
submissions dated 28 October 2016.

Section 75 does not apply

4. The Commission has submitted that s 75 of the EOA did not apply to these
proceedings, due to the interaction between ss 50(3), 63(1) and 75. The
Respondent has conceded that s 75 does not apply in respect of the allegation
of discrimination under s 50 of the EOA, but maintains its reliance on s 75 in




relation to the alleged contravention of s 52 of the EOA, and notes the different
construction of $63(3) as opposed to s50(3).’

The Commission acknowledges the different construction but says that it is still
open to the Tribunal to find that s 75 does not apply to these proceedings.

Because s 75(3) of the EOA refers to both s50(3) (which refers to ‘Acts’) and
$63(1) (which does not refer to ‘Acts’) the relevant ‘inconsistency’ can clearly
relate to matters arising because of a ‘document affecting or relating to land’.
Otherwise, the section would not have any work to do.

Therefore, the Commission submits that where a document affecting or relating
to land is used to give effect to an Act or enactment which is relied upon to
justify discrimination for the purposes of s75 of the EOA, there becomes an
inconsistency between s 63(1) and s 75 of the kind anticipated in s 75(3) of the
EOA.

In other words, whilst the Permit and s173 Agreements are not Acts or
enactments themselves for the purpose of s 75, they are the mechanisms by
which the Respondent is seeking to implement their perceived authority to
discriminate in relation to disposal of land or accommodation. Without the
Permit and/or s173 Agreement there would be no allegation of discrimination.

General Principles for Interpreting Section 75

9.

10.

11.

In the event that the Tribunal considers that s75 of the EOA is still relevant to
the proceedings, we make the following submissions to assist the Tribunal
determine whether the exception for acts done with statutory authority applies.

Section 75 provides that:
(1) A person may discriminate if the discrimination is necessary to comply with,
or is authorised by:
(a) a provision of an Act, other than this Act;
(b) an enactment, other than an enactment under this Act.

(2) It is not necessary that the provision refer to discrimination, as long as it
authorises or necessitates the relevant conduct that would otherwise constitute
discrimination.

In construing the exceptions in the EOA, the Tribunal should start from the well-
established position that exceptions should be construed narrowly and in a
manner that least restricts the rights protected by the relevant legislation.? It will

' Respondent’s Submissions in Reply to the Victorian Equal Opportunity and Human Rights
Commission, 6 [14]

2 Waters v Public Transport Corporation (1991) 173 CLR 349, 369; H J Heinz Company Australia Pty
Ltd v Tumer [1998] 4 VR 872, 882; Wojcik v Roads Corporation [1997] VADT 75.




sometimes be necessary to interpret legislation restrictively ‘in order to
preserve the scope of the beneficial effect of the legislation’.3

12. The effect of s 75 is that any discriminatory conduct authorised or necessitated
by another statutory provision will be deemed not unlawful, under s 13 of the
EOA. The Respondent bears the onus of establishing that the exception

applies based on the evidence.*

13. In applying s 75 the Tribunal should apply the guidance of the High Court in
Waters v Public Transport Corporation (Waters),” which held:

(a) it is not enough if a statutory provision gives a broad discretion or simply
permits discrimination in a general sense, more is required in the relevant
provision for the discrimination to be considered ‘necessary to comply
with, or... authorised by’ the legislative provision;®

(b) it is necessary that any provision purporfing to authorise discrimination be
framed in sufficiently specific language rather than general language. ’
Mason CJ and Gaudron J noted (in relation to a similar provision in the
Equal Opportunity Act 1984 (Vic) (EOA 1984)):®

It is one thing to provide that the [EOA 1984] should give way to an express
direction contained in an actual provision of another Act or in a statutory
instrument. It is quite a different thing to provide, in effect, that the [EOA
1984] shall give way to any subordinate direction, no matter how informal, to
which a provision of any other Act requires obedience.

14. The Tribunal should also bear in mind, when considering how s 75 applies to

the Respondent’s conduct:

(a) it is necessary for there to be proportionality between the statutory
provision and the means used to achieve what is authorised by that
provision. Specifically, the concepts of authority or necessity in section 75
must be construed narrowly, so that the discriminatory conduct exempted
by the provision is “appropriately designed to secure” something
authorised or made necessary by a statutory provision;®

(b) the Tribunal is obliged under s 32 of the Charter to interpret any provision
relied upon under s 75 compatibly with human rights, if any of the rights

3 Pearce & Geddes, Statutory Interpretation in Australia 71" edition at [9.5).

4 Equal Opportunity Act 2010 (Vic), s13(2)

5(1991) 173 CLR 349

8 Waters v Public Transport Corporation (1991) 173 CLR 349, 381 (Brennan J), 389-390 (Dawson and
Toohey JJ). Also see Wojcik v Roads Corporation [1997] VADT 75.

? Waters v Public Transport Cormporation (1991) 173 CLR 349, 368-369.

8 Waters v Public Transport Corporation (1991) 173 CLR 349, 369.

9 Slattery v Manningham CC (Human Rights) [2013] VCAT 1869 [138] relying on H J Heinz Company
Australia Pty Ltd v Tumer [1988] 4 VR 872.










23. This cannot be equated with a general permission to perform any act, such as
the power to regulate land use, a general obligation to comply with a planning
scheme, or implement planning objectives.

24. If taken to its logical conclusion, such reasoning would remove most public
sector activity from the operation of Victoria's anti-discrimination laws. For
example, councils provide services to the public under legislative authority,
schools provide education under legislative authority, and Victorian Public
Servants are employed under statutory authority. It would be an absurd reading
of s 75 to conclude that any discretion, power or function conferred by
legislation can be exercised without reference to anti-discrimination laws and it
would make the right to equality in s 8 of the Charter, which applies to public
authorities, almost meaningless. This was clearly not the intent of Parliament.

25. The Commission submits that the P&E Act regime does not authorise or
necessitate discrimination by a Responsible Authority in relation to planning
schemes - just as public servants cannot be employed in a discriminatory way,
or education cannot be delivered in a discriminatory way, where that
discrimination is not specifically authorised or strictly necessitated.

Planning objectives

26. For completeness the Commission notes that the P&E regime includes a
requirement that Responsible Authorities implement the objectives of the
planning scheme and comply with the P&E Act and the planning scheme.®

27. The Commission repeats its submission that the planning objectives contained
in the Cardinia Planning Scheme (Planning Scheme) are aspirational. There is
nothing in the planning objectives referred to in the material filed,'® which
mandates, authorises or necessitates the Responsible Authority to
discriminate, to override the EOA, or perform any specific function or activity
relating to Retirement Villages or accommodation for those over 55 years of
age (in the sense that mandamus would lie to compel the Respondent to
perform it).

28. Simply because the definition of ‘Retirement Village’ in the Planning Scheme
implies that older people will benefit from permanent accommodation, it does
not authorise or necessitate the Respondent to discriminate in the way that is
alleged.

18 Planning and Environment Act 1987 (Vic), s14

19 Respondent’s Statement of Grounds, 23 May 2016, p2, referring to Clause 16.02-3 of the State

Planning Policy Framework (which deals with Residential Aged Facilities) and objective 3 of clause
21.03-3 of the Local Planning Policy Framework (which deals with sustainable and functional rural

townships).




29.

30.

31.

32.

33.

34.

35.

The planning objectives provide general power, discretion or permission to
undertake activities with regards to planning and opportunities for Retirement
Villages or accommodation for those over 55 years of age. There may be
multiple ways that the planning objectives can be achieved which do not
involve discrimination.

Section 6 of the P&E Act

The Respondent also relies on s 6 of the P&E Act. With respect, s 6 is a
general provision setting out things that a planning scheme can provide for.

There is nothing in s 6 of the P&E Act which mandates, authorises or
necessitates the Responsible Authority to discriminate, override the EOA, or
perform any specific function or activity relating to Retirement Villages or
accommodation for those over 55 years of age (in the sense that mandamus
would lie to compel the Respondent to perform it).

In those circumstances, the Commission submits that s 6 of the P&E Act can
have no bearing on the case at hand in terms of whether it authorises or
necessitates discrimination under s 75 of the EOA.

The Planning Scheme

The Respondent relies on the Planning Scheme as an ‘enactment’ for the
purposes of s 75 of the EOA. The Respondent says that the Planning Scheme
is an ‘“instrument of legislative character’ in the nature of delegated or
subordinate legislation. '

The Commission submits that if the Planning Scheme is found to be an
‘enactment’, it can only authorise or necessitate discriminate to the extent the
P&E Act does, and must be construed so as to not exceed the legislative
power of the State, in accordance with s 22 of the Interpretation of Legislation
Act 1984 (Vic).

Therefore, unless the P&E Act provides authority to override the EOA and
discriminate, it would be beyond power for any enactment made pursuant to
the P&E Act to authorise or necessitate discrimination.?® As submitted above,
the Commission does not consider the P&E Act provides such authority or
strictly requires discrimination to comply.

Section 39 of the Charter

36.

Section 39 of the Charter provides:

20 Section $32(3)(B) of the Charter provides that s32 does not affect the validity of a subordinate
instrument or part thereof that is incompatible with a human right and is empowered to be so by the Act
under which it is made. The Explanatory Memorandum to the Charter states that the effect of this is, if a
subordinate instrument is incompatible and the authorising enactment does not enable the
incompatibility, then the relevant provision will not be valid (As Sent Print Explanatory Memorandum to
the Charter of Human Rights and Responsibilities Bill 2006 (16 June 20086), 24)







