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A. INTRODUCTION
1. The Victorian Equal Opportunity and Human Rights Commission (‘Commission’) sought leave to intervene in these matters pursuant to section 159 of the Equal Opportunity Act 2010 (Vic) (‘EOA 2010’) to provide submissions on the requirements and implications of section 12 of the EOA 2010, and its interaction with sections 89 and 90 of EOA 2010, in the context of these applications. Leave was granted by the Victorian Civil and Administrative Tribunal (‘the Tribunal’) on 13 September 2011.

2. Under the EOA 2010 it is no longer discrimination for a person to take “special measures” to promote or realise substantive equality for a group with a protected attribute under section 12 of the EOA 2010. The Tribunal has recently received a number of applications for exemptions under section 89 of EOA 2010 that may not involve discrimination on the basis of being special measures. 

3. These submissions conclude that exemptions should not be given if they are not in fact required because there is no discrimination involved. This approach is consistent with the policy behind the new exemption provision.  In addition, it is hoped that in due course the correct identification of these applications will reduce the volume of exemption applications involving special measures. 
B. THE EXEMPTION POWER

4. Section 89 of the EOA 2010 provides that the Tribunal may grant an exemption from any of the provisions of the EOA 2010 in relation to certain people or activities or in any other circumstances specified by the Tribunal, subject to any conditions the Tribunal may impose.

5. Section 90 of EOA 2010 outlines the factors to be considered by the Tribunal when deciding exemption applications:

In deciding whether to grant, renew or revoke an exemption, the Tribunal must consider – 

(a) whether the proposed exemption is unnecessary because – 

(i) an exception or exemption in this Act already applies to the conduct sought to be exempted; or

(ii)
the conduct sought to be exempted would not amount to prohibited discrimination; and

(b) whether the proposed exemption is a reasonable limitation on the right to equality set out in the Charter of Human Rights and Responsibilities; and

(c) all the relevant circumstances of the case.

6. The Explanatory Memorandum to the EOA 2010 indicates that the factors set out in section 90 reflect ‘the Tribunal’s current approach to considering exemption applications’,
 including the requirement that the Tribunal must consider relevant human rights when considering exemption applications under the EOA.
 The Explanatory Memorandum continues:

It is intended that legislating the factors that the Tribunal must consider in assessing exemption applications will assist in improving the consistency of exemption decisions, as well as providing clearer guidance to applicants about when exemption applications are required and the information required to support an application.

7. Paragraph 90(a) indicates that generally the Tribunal should refuse to grant exemptions that are unnecessary. It is possible that other relevant circumstances might weigh in favour of granting an unnecessary exemption, although these circumstances are difficult to speculate upon in the abstract. 

8. The Tribunal must also consider whether the proposed exemption is a reasonable limitation on the right to equality in the Charter (paragraph (b)) along with the relevant circumstances of the case (paragraph (c)). If the proposed exemption is not necessary, the consideration that is required of the factors in paragraphs (b) and (c) need not be particularly onerous. Importantly, if the exemption is not necessary because there is no prohibited discrimination, there will also be no limitation on the Charter’s equality right (reasonable or otherwise) to be considered under paragraph (b).
C. THE SPECIAL MEASURES PROVISION

9. At the directions hearing of 13 September 2011, the Tribunal indicated that the applications could possibly constitute ‘special measures’, which is a factor that must be considered by the Tribunal under section 90 when deciding whether to grant exemptions under section 89.

10. The inclusion of the ‘special measures’ provision in section 12 of the EOA 2010 means that measures taken to realise or promote substantive equality for members of a group with a protected attribute (set out in section 6 of EOA 2010) do not constitute unlawful discrimination. As recognised in the Explanatory Memorandum to the EOA 2010, the inclusion of section 12 of EOA 2010 reflects Parliament’s intention that ‘special measures should be viewed as a means of progressively realising substantive equality, rather than as an exception to discrimination’.
 As a result, an exemption will be “unnecessary” if it satisfies the requirements of section 12, and as discussed above, section 90 indicates that it should generally not be granted.

11. The new special measures provision in the EOA 2010 reflects the jurisprudence that had developed in relation to the special measures provision in section 8(4) of the Charter, first established in the decision of Justice Bell in Lifestyle Communities (No 3),
 which was based upon the pre-existing jurisprudence on “special measures” in other jurisdictions.

12. Section 12 of EOA 2010 provides that:

(1) A person may take a special measure for the purpose of promoting or realising substantive equality for members of a group with a particular attribute.

(2) A person does not discriminate against another person by taking a special measure.

(3) A special measure must – 

(a) be undertaken in good faith for achieving the purpose set out in subsection (1); and

(b) be reasonably likely to achieve the purpose set out in subsection (1); and

(c) be a proportionate means of achieving the purpose set out in subsection (1); and

(d) be justified because the members of the group have a particular need for advancement or assistance.

(4) A measure is taken for the purpose set out in subsection (1) if it is taken –

(a) solely for that purpose; or

(b) for that purpose as well as other purposes.

(5) A person who undertakes a special measure may impose reasonable restrictions on eligibility for the measure.

(6) A person who undertakes a special measure has the burden of proving that the measure is a special measure.

(7) On achieving the purpose set out in subsection (1), the measure ceases to be a special measure.

13. The Explanatory Memorandum clarifies that the provision is intended to encompass measures taken for groups with one or more attributes.
 It also discusses the relevance of the views of the identified group:

These factors do not specifically require consultation with the group that is to be assisted or advanced by the measure in question. However, in practice, evidence of some consultation with the group to be assisted or advanced is likely to be necessary. It is not intended that special measures under clause 12 authorise conduct that is not wanted and not welcome by the target group.

14. The Explanatory Memorandum also provides the following commentary about the operation and scope of section 12:

Subclause (4) allows a special measure to be taken for multiple purposes as long as one of the purposes is to promote or realise substantive equality in accordance with subclause (1) (and the measure satisfies the factors in subclause (3)).

Subclause (5) allows a person who takes a special measure to impose reasonable restrictions on eligibility for the measure. This recognises that the person may be subject to budgetary or other constraints and allows the eligibility for special measures to be limited to a subset of the target group, such as people in the target group who are of a particular age.

Subclause (6) provides that the burden of proving that a measure is a special measure for the purposes of clause (12) lies with the person undertaking the measure. It is intended that the standard of proof is the ordinary civil standard of the balance of probabilities. If the person taking the measure cannot show it is a special measure, then it may be unlawful discrimination.

15. Although section 12 is drafted in quite a different manner to the special measures provision in section 8(4) of the Charter, Justice Bell’s application of section 8(4) in the Lifestyle Communities (No 3) decision provides useful guidance on what is meant by the phrase “special measures” in section 12. The judgment quotes Justice Brennan in the leading Australian decision on special measures – Gerhardy v Brown:

A means by which the injustice or unreasonableness of formal equality can be diminished or avoided is the taking of special measures. A special measure is, ex hypothesis, discriminatory in character; it denies formal equality before the law in order to achieve effective and genuine equality.

16. Justice Bell notes that a measure must be “remedial” to be a special measure:

A special measure for a non-remedial purpose is a contradiction in terms. Courts abroad and here have emphasised this limitation. In Canada, the concept of special measure does not cover laws whose purpose is to punish or restrict behaviour. In South Africa, the measure of redress must favour the disadvantaged person or class. In Australia, it has been said that the imposition of an unwanted benefit can do more to impair dignity than enhance it.
 (footnotes omitted)

17. Lifestyle Communities (No 3) also provides guidance on the meaning of “purpose” in subsection 12(1) of the EOA 2010:

As to the purpose, the characterisation is governed by the purpose of the measure, not its effect. This must be the objective purpose of providing the specified remediation and be capable of justification by positive proof.
 (footnotes omitted)

The purpose of a non-legislative measure can be established from any facts which reveal the intentions of those who are taking it.
 (footnotes omitted)

18. The Lifestyle Communities (No 3) judgment also provides guidance on the application of paragraph 12(3)(c), which requires the measure to be proportionate:

The fourth indicia requires the need for the measure (the means) to be considered in connection with its purpose (the end). This closely resembles ends-means proportionality analysis in the human rights law context and under section 7(2) of the Charter. A special measure taken for the purpose of advancement does not have that character if it is not needed. Generally, “the need must match the purpose” and, if there is a need, the means must “secure no more than adequate advancement”.
 (footnotes omitted)

19. As the Lifestyle Communities (No 3) decision demonstrates, an interpretation of section 12 may be assisted by using the pre-existing jurisprudence on “special measures”. That section explicitly sets out the indicia that have evolved to identify “special measures” in relation to less detailed special measures provisions.
D. Cummeragunja Housing and Development Aboriginal Corporation Exemption Application
20. The Cummeragunja Housing and Development Aboriginal Corporation (‘CHADAC’) has applied for an exemption under section 89 of the EOA 2010. In deciding whether to grant the exemption the Tribunal must consider the matters set out in section 90.

21. The Commission is not aware of any exception or exemption that already applies to the conduct in question that would need to be considered under paragraph 90(a)(i). However it appears that the conduct might not amount to discrimination, which is an issue that needs to be considered under paragraph 90(a)(ii).
22. The information provided by CHADAC provides the following relevant points in support of a finding that the measure is a special measure, which does not constitute discrimination:

· the CHADAC application states that one of the purposes of restricting the employment positions to Aboriginal people is for the purpose of creating employment opportunities within the local Aboriginal community (which could be a potential “remedial” purpose as required by subsection 12(1));

· the CHADAC application suggests that one of the purposes of restricting the employment positions to Aboriginal people is for the purpose of providing genuinely effective educational services to Aboriginal people by employing trainers that in their view can best meet the learning needs of Aboriginal people (a further potential “remedial” purpose as required by subsection 12(1));

· the CHADAC rule book states that “creating employment within the community” is one of its objectives (this potentially indicates that the measure sought is in “good faith” as required by paragraph 12(3)(a));

· the CHADAC rule book states that “providing educational and cultural, health and welfare programs” is one of its objectives (indicating “good faith” as required by paragraph 12(3)(a)); 

· the proposed CHADAC activity involves advertising four positions to be limited to Aboriginal people, the organisation only employs a very small number of people in the context of the broader economy (currently nine, excluding the four positions to be filled) so that non-Aboriginal people are unlikely to experience significant hardship as a result of this limit (an indication of “proportionality” as required by paragraph 12(3)(c)).

23. The Commission makes the following additional observations about the measure:

· Aboriginal people currently have, and in recent history have always had, significantly higher unemployment rates than non-Aboriginal people – this indicates that Aboriginal people do not have the same opportunity to be employed in paid work as non-Aboriginal people (this factor supports the requirement of a “need for advancement or assistance” found in paragraph 12(3)(d));

· Aboriginal people currently have, and in recent history have always had, lower rates of participation in formal education than non-Aboriginal people – this indicates that Aboriginal people do not have the same opportunity to participate in formal education as non-Aboriginal people do (indicating a “need for advancement or assistance” as required by paragraph 12(3)(d));

· it appears self-evident that the measure is reasonably likely to create employment opportunities within the local Aboriginal community (as required by paragraph 12(3)(b)); 
· the Commission is not in a position to assess whether employing Aboriginal people as educators/trainers is “reasonably likely” to improve educational outcomes for Aboriginal people (as required by paragraph 12(3)(b)).
24. Section 90 also requires the Tribunal to consider whether the proposed exemption is a reasonable limitation on the right to equality set out in the Charter, and all the relevant circumstances of the case. Notably, if the measure is a special measure under section 12 of the EOA there will be no limit on the equality right in the Charter to assess for reasonableness.
E. Parks Victoria Exemption Application
25. Parks Victoria has applied for an exemption under section 89 of the EOA 2010. In deciding whether to grant the exemption the Tribunal must consider the matters set out in section 90.

26. The Commission notes that there is a possibility that subsection 26(3) of the EOA 2010 may provide an exception for the Parks Victoria restriction if restricting employment is necessary “for reasons of authenticity or credibility”, which needs to be considered under paragraph 90(a)(i). The Commission makes no submissions about whether this exception, or any other exception or exemption, in fact applies. However it also appears that the conduct might not amount to discrimination, which is an issue that needs to be considered under paragraph 90(a)(ii).
27. The information provided by Parks Victoria provides the following relevant points in support of a finding that the measure is a special measure:
· the Parks Victoria application states that one of the purposes of restricting the employment positions to members of the Wurundjeri Tribe Land and Compensation Cultural Heritage Council (‘the Council’) is for the purpose of providing an opportunity ‘for Traditional Owners and Aboriginal communities to realise their rights and aspirations and to have real involvement and input in caring for Country through active Park management’ (a potential “remedial” purpose as required by subsection 12(1));

· the Council has requested Parks Victoria to consider maximising employment and training opportunities for Traditional owners working in their own Country (indicating that the measure is welcomed by the recipients, which suggests “good faith” as required by paragraph 12(3)(a));

· Parks Victoria employs approximately 1000 people, with 7.6% of those being Aboriginal or Torres Strait Islander, so non-Aboriginal people are unlikely to experience significant hardship as a result of this limit (an indication of “proportionality” as required by paragraph 12(3)(c)); 

· Parks Victoria has an aspirational employment target of 10% Aboriginal or Torres Strait Islander employees (a further potential “remedial” purpose as required by subsection 12(1));

28. The Commission makes the following additional observations about the measure:

· Traditional Owners and Aboriginal communities have spiritual/cultural obligations and practices that can only be fulfilled in physical contact with, and in caring for, their Country. The fulfilment of these obligations and practices is currently, and has in recent history, been denied to Traditional Owners and Aboriginal communities (indicating a “need for advancement or assistance” as required by paragraph 12(3)(d));

· access to spiritual/cultural practice is not denied to other cultural, religious or ethnic groups to the extent that it has been denied to Traditional Owners and Aboriginal communities (indicating a “need for advancement or assistance” as required by paragraph 12(3)(d));

· Aboriginal people currently have, and in “recent” history have always had, significantly higher unemployment rates than non-Aboriginal people – this indicates that Aboriginal people do not have the same opportunity to be employed in paid work as non-Aboriginal people (indicating a “need for advancement or assistance” as required by paragraph 12(3)(d)).

29. Section 90 also requires the Tribunal to consider whether the proposed exemption is a reasonable limitation on the right to equality set out in the Charter, and all the relevant circumstances of the case. Notably, if the measure is a special measure under section 12 of the EOA there will be no limit on the equality right in the Charter to assess for reasonableness.
F. IAN POTTER MUSEUM OF ART EXEMPTION APPLICATION

30. The Commission did not receive any submissions in relation to “special measures” from the Ian Potter Museum of Art. The principles outlined above will be relevant to the assessment that the Tribunal is required to make.
G. CONCLUSIONS

31. When considering whether to grant these applications for exemption under section 89 of the EOA 2010, the Tribunal must come to its own view on whether the relevant activities are special measures under section 12.
32. Both CHADAC and Parks Victoria seek to limit the offer of employment to specific groups for identifiable remedial purposes and there is information upon which the Tribunal may be satisfied that the measures come within section 12. The Commission makes no submissions about the Ian Potter Museum of Art measures.
33. If the Tribunal is satisfied that the proposed activities are in fact special measures under section 12, the exemptions sought will be unnecessary and should not be granted.
10 October 2011            ____________________________________________________

Sarala Fitzgerald

Senior Legal Advisor – Human Rights

Victorian Equal Opportunity and Human Rights Commission
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