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REASONS

1 The Waite Group applied to the Tribunal for an exemption under the Equal
Opportunity Act 2010 (Vic) (EO Ac) to enable it to, through its :
‘WomenSearch’ business name, advertise for and recommend as candidates
only women for specific roles for the purposes of assisting the apphcant S
clients to meet their diversity goals (the conduct). v

2 The application was made because, given the conduct is directed at women
and excludes men, it might breach sections of the EO Act which prohibit -
discrimination on the basis of sex in relation to the provision of services,
and other prohibitions on seeking discriminatory information and
advertlsmg

3 On 4 April 2016, 1 granted the Waite Group an interim exemption pendmg
the determination of the application. That interim exemption will exp1re on
31 July 2016. :

4 1 _V:Ihe central question in this case is whether a further exemption is necessary.; i
-~ and that turns on whether provisions in the EO Act dealing with specral
measures apply to the conduct. £

5 For the purpose of assrstmg the Tribunal to determine that question, the
applied for and was granted leave to intervene in this proceedrng The
Commission provided very careful and helpful submissions: on the question
and also on the nature ofthe evidence required to establish whether
particular conduct falls within the special measures provisions. -

6  Ihave decided that the conduct falls within the special measures provisions
and so no exemption is necessary beyond 31 July 2016. In those
circumstances, I have ordered that the application forexemption be struck
out.

7 Before turning to the legal issues in thls case, I Wlll dlSCUSS the procedural o
history and the evidence. o :

Procedural history

8  As noted earlier, the Tribunal granted the Comm1ss10n leave to 1ntervene in
the proceeding, under section 159 of the EO Act.! The Commission made
submissions on this apphcatron and also on the general approach to special
measure applications.” T will refer to the content: of those submissions later.

9  Directions were made requiring the Waite Group 1o gwe notice of the
exemption application on the Australian Institute -of Company Directors’
website and by circulating a copy of a notice to all prospective candidates
and clients on its email circulation list.- Those directions were complied
with. o ‘

! Order made on 1 March 2016.
2 Submissions dated 26 April 2016.
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10  The notice advised that submissions for or agzﬁhst the exemption
application could be made out to the Tribunal. Some were received, as
discussed below.

11 A hearing was held on3 June 2016. The founder of the Waite Group, Ms N
"‘Waite AO, and Mr P J Waite attended. The Commission was represented -
by Ms L. Matthews.

The evidence

12 Mr Waite made an affidavit about the basis on which the application had
been made. ,

13 The Waite Group was established in 1959. It specialises in senior executive -

appointments including board and director appointments with multinational

and local corporations. It has been responsible for a number of initiatives to
assist with the development of women leaders and in the placement of

women into senior executive roles in companies and on boards. In 1982,

the Waite Group registered the name WomenSearch’to address the need to ‘.

~increase gender diversity in executive and board positions. The Waite
Group proposes to make use of its ‘WomenSearch’ name as a specialist.
service to support clients who wish to increase their gender diversity.

14 Despite the efforts of the Waite Group and others, including the Australian
Institute of Company Directors, the percentage of women on Australian
Stock Exchange registered boards was only 21% as at 30 September 20135.
Further, at that time, 29 of the boards in the ASX’s top 200 companies did
not include any women. The Australian Institute of Company Directors’
website shows that, on its latest research, as at 30 June 2016'23 4% of
board members were women and that 20 of the top 200 ASX listed
companies had no women board members : :

15 In November 2013, the Business Council of Australla released a report
called “Increasing the Number of Women in: Semor Executive Positions —

Improving Recruitment, Selection and Retention Practices’. In addition to - -

discussing the then state of the statistics and progress in increasing female
participation, the report concluded that the factors leading to the shortfall in
female representation included organisations being inherently gendered, a
lack of diversity in organisations and insufficiently inclusive cultures.
Reference was also made to pay disparity between men and women, the
way the genders approach career planning and development and a lack of
female role models for younger female employees

16 1had before me four submissions in support of the appl1cat1on They all
gave absolute support to the Waite Group’s past efforts to increase the
number of women in senior roles and its intention to take further action to
do so. A number of submissions commented on the need 1o increase gender

http://www.company directors.com.au/ director-resource-centre/gov ernance-and-director-
issues/board-diversity/statistics
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diversity and one noted the commercial benefits that flow from greater =
diversity. The submissions were made by:

e Ms Merran H Kelsall, Chairman and CEO, Australian Audmng and
Assurance Standards Board;

e  Mr Brendan O’Brien, Executive Chairman, O’Brien Capital Ptvatd;

] Mr Peter S Wilson AM, Chairman and National President, Australian
Human Resources Institute; and

e  Mr Peter Levinge, CEO, Dennis Family Corporation. -

17 Taccept Mr Waite’s evidence and have placed reliance on the submlss1ons
in support.
‘The EO Act
18 The ObJeCtIVGS of the EO Act include the elimination of discrimination to

the greatest extent possible.* Accordingly, the EO Act, amongst other

_l:thlngs prohibits certain forms of discrimination. Included in those

prohibitions is discrimination on the basis of sex. 5 Section 44 prohibits :
discrimination on the basis of a protected attribute such as a person’s sex in
the context of services, such as the recruitment services provided by the
Waite Group. Section 107 prohibits requesting discriminatory information
that could be used to form the basis of discrimination against the‘per'son
Under section 182 it is an offence to publish or author1se the pubhcat1on of
discriminatory advertising.

The exemption power

19

20

21

The provisions dealing with exemptions are found in sectlons 89 and 90 of
the EO Act.

Section 89 says that the Tribunal may, by notice ’published in the
Government Gazette, grant an exemption from any provisions of the EO
Act in relation to a person or classes of persons or an activity or class of
activities or any other provision in any other circumstances specified by the
Tribunal. An exemption may be granted for any period of not more than
five years. An exemption may be renewed from time to time for a period of
not more than five years. Exemptions may be granted or renewed subject to
any conditions the Tribunal cons1ders fit.

Section 90 of the EO Act sets out mandatory cons1derat1ons for the Tribunal
when exercising the power under section 89.: Section 90 says:

In deciding whether to grant, ‘renew or revoke an exemption, the
Tribunal imust consider —

(a) whether the proposed exemption is unnecessary ‘because —

See section 3(a) ofthe EO Act.
See section 6 which sets out thelist of attributes on the basis of which discrimination is prohibited.
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()  an exception or exemption in this Act already applies to |
the .conduct sought to be exempted; or o

(ii) the conduct sought to be exempted would not amount to
- prohibited discrimination; and

(b) whether the proposed exemption is a reasonable limitation on

the right to equality set out in the Charter of Human Rights and -
Responsibilities; and

(c) all the relevant circumstances of the case.

Special measures
22 Section 12 of the EO Act says:

(1) A person may take a special measure for the purpose of
promoting or realising substantive equality for members of a
group with a particular attribute.

[Examples - omitted]

(2) A person does not discriminate against another person by taking
a special measure.

(3) A special measure must -

(a) beundertaken in good faith for achieving the purpose se’c
out in subsection (1); and

(b) be reasonably likely to achieve the purpose set ik m
subsection (1); and

(c) be aproportionate means of achlevmg the purpose set out
in subsection (1); and

(d) be justified because the members of the group have a
particular need for advancement - or assmance :

(4) A measure is taken for the purpose set out in subsectlon Hifit
is taken - :

(@) solely for that purpose; or .
(b)  for that purpose as Well as other purposes

(5) A person who undertakes a spe01al measure. mmiay impose
reasonable restrictions on eligibility for the ‘measure.

[Example omitted]

6 A person who undertakes “a speciél measure has the burden of
proving that the measure is a spec1a1 measure.

(7) Onachieving the purpose set out in subsectlon (1) ‘the measure
ceases to be a special measure. .

23 If the conduct in questlon can be shown to be a special measure, as defined
in section 12 of the EO Act, the conduct is not discriminatory. It follows
that, as the conduct would not be in breach of the EO Act, an exemptlon
would not be necessary.

VCAT Refyevrenee No. H232/2015 Page 50of 15

Retrieved from AustLIl on 17 August 2016 at 09:04:34 Verify version




Signed by AustLIl

24

25

26

There is a significant body of Australian and international law regarding
special measures and their nature.’ The objectives section of the BO Act
and the part of the Explanatory Memorandum to the Equal Opportunity Bill
2010, which deals with clause 12, summarises much of it effectively. These
matters have been discussed by me in previous Tribunal decisions.”

As to the broad considerations, the Commission submitted, and T agree:

. Given that conduct amounting to a special measure is an important
means of achieving substantive equality under the EO Act and does
not amount to discrimination for the purposes of that Act, the
requirements for a special measure should be carefully applied and
substantiated to ensure that only conduct which meets the criteriais
comnsidered a special measure; and

. Ifthose requirements are not met, an exempt1on will be required.

'"Ihe C@mm1ssmn correctly noted that section 12 does not require

recogmtlon of a special measure by the Tribunal, however, from time to f

' _time, applicants seek declarations or other orders regarding special

27

28

measures in order to provide some certainty as to proposed conduct. The
Tribunal has developed processes which seek to provide information and
assistance to applicants to make their own assessment of whether the:
conduct in issue falls within section 12. From time to time, applicants ask
the Tribunal to make a decision because they are not certain as to the
answers to the legal questions special measures pose. Those applications
are dealt with as efficiently as possible by the Tribunal, having regard to the
available evidence and the mandatory considerations contamed in section
90 ofthe EO Act.

Referring to some earlier matters before the Tribunal, the Commission
suggested that applicants would benefit from greater guidance from the
Tribunal to assist in identifying whether proposed conduct is a special
measure or whether an exemption 1is requlred

It is preferable that organisations 1ntend1ng to: engage in conduct which may- -
fall within section 12 makes their own assessment of that matter. If the
organisation is satisfied that the proposed conduct is a special measure, it is
also preferable that it simply gets on with engaging: in that conduct. That
not only saves the organisation time and resources but ensures that the EO
Act’s purposes are given effect to wr[hout first mvolvmg an unnecessary
legal process. : »

In particular seeGerhardyv Brown [1985] HCA 11; (1985).159 CLR 70, Jacomb v Australian
Municipal Administrative Clerical and Services Union [2004] FCA: 1250; .(2004) 140 FCR 149;
Lifestyle Communities.Ltd (No 3) [2009] ' VCAT 1869 which includes a detailed discussion of
special measures provisions and Australian andinternational-decisions in the context ofthe
Charter of Human Rights and Responsibilities Act 2006 the International Convention on'the
Elimination of All Forms of Racial Discrimination and like conventions.

The Ian Potter Museum of Art, The University of Melbourne [2011] VCAT 2236; Cummeragunja
Housing & Development Aboriginal Corporation-[2011] VCAT 2237; Parks Victoria[2011]
VCAT 2238; Georgina Martina Inc [2012] VCAT 1384.
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29  As appropriate and to the extent it has been possible, I have indicated below
the type of evidence which might be relevant to the assessment of’how
section 12 might apply to proposed conduct. I have done so by suggesting
questions which might assist in a self-assessment process. The ques‘uons
are broad in nature and will not be relevant in every instance.

Is the proposed conducta special measure?

30 In order to be satisfied that conduct is a special measure, it must fall w1th1n
the terms of sections 12(1) and 12(3).

31 The Commission submitted, and I agree, that the broad matters to consider s
are as follows:

e Whether the conduct is directed to members ofa group with a
particular attribute;

e  What the purpose of the conduct is and whether it is for the purpose of
- promoting or realising substantive equality; and .

e Whether the conduct is to be undertaken in good faith, is reasonablﬁyll 7
likely to achieve the purpose, is proportionate and is justified. e

Hdentification of the attribute and the group

32 In most cases the attribute in issue is readily identifiable from the list of
attributes contained in section 6 of the EO Act. From time to time, more
than one attribute may be relevant. The Explanatory Memorandum for the
Equal Opportunity Bill 2010 gave as an example special measures taken for
the benefit of young hearing-impaired men. Other examples would be
conduct directed at men or women who share the same rehglous beliefs or
men or women of a particular race. :

33  The conduct in question is often directed at people who may be identified as
__agroup by reference to a shared attribute. - The following are examples of .

special measures contained in the EO Act: training programs to increase the <
employment opportunities of Aboriginal -and Torres Strait Islanders ina
particular industry, women only swimming ‘sessions directed particularly at
Muslim women and counselling services to gay men and lesbian women
who are victims of family violence. These all conoern services to be
accessed by the identified group members.

34 The Tribunal has found that, advert1s1ng for and employmg only a person
with a particular attribute may also be a special measure desp1te it arguably
benefitting only the person who is employed Where the group is at a
disadvantage in opportunities for employment or applying for employment,
the conduct provides those group members with an opportunity for
advancement or assistance. Where the members of the group are
disadvantaged in this way, the successful job applicant is advanced and
assisted. Conduct may also serveto advance and assist a disadvantaged
group where the employment of a person with an attribute will work in a
way that meets the broader group’s needs and provides opportunities, for
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example to obtain better access to health care. So in cases where
applicants have sought to employ only an Abor1g1na1 or Torres Strait
Islander person in a role working with that community, the Tribunal has
found that both the person employed and the individuals and community
with whom they will work are advanced and assisted.’

35 The questions arising include:

e Is the proposed conduct dir"ecfed at o”rkCOncerned with a group of
people who share one (or more) of the attributes listed in section 6 of
the EO Act?

*  Does the proposed conduct fall within one of the areas of life in Part 4
of the EO Act?

e  How would the group or group members be most accurately
descr1bed‘7

36 Inthis case, the attribute and group are easily dlscerned women who wish -
- to apply for board or senior executive posmons with clients of the Walte
e Group iy

The purpose-of the measure

37 'The purpose ofa special measure is to be found by considering the .actual
intention of the applicant, rather than by looking at the effect. Reliance
may be placed on any facts which shows what the applicant intends. While
strictly the effects of the measure are required to be considered under
section 12(3), that might also be relevant to identifying the purpose.

38 The questions arising include:
e What is the purpose of the proposed conduct?

e  How is that purpose connected to the 1dent1ﬁed attrlbute and group
members?

e  What process has been undertaken to farrivé at’thei pr!oposed conduct? - - :
Are there documents, discussion papers or other materials which
explain the development of the proposed conduct?

e  If there is more than one purpose; how do the .vpﬁ_rposes interact or
overlap? Is one more important than another?

39 As is made plain by the evidence referredto earlier, the purpose of the
conduct here is to provide a means by which more women will have greater
opportunities to apply forand be con51dered for board or senior executive
roles. :

8 Stawell Regional Health [2011] VCAT 2423.
See the cases referred to in footnotes 7 and 8.
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Identifying the inequality and its cause

40

41

42

43

44

Section 12(1) shows that, at the heart of special measures is conduct
intended to promote or realise equality. Without inequality there will be no

work for a special measure to do. ‘The cause of the inequality also needs to
be identified.

Section 12 of the EO Act is worded differently to the special measure
provision contained in section 8(4) of the Charter of Human Rights and
Responsibilities Act 2006 (Vic) (Charter). Section 8(4) of the Charter refers
to persons or groups of persons ‘disadvantaged because of discrimination’.
That term is defined to mean that the discrimination in issue must arise on
the basis of one of the attributes protected under the EO Act. For the
purposes of section 12(1) then, it is not necessary to prove a link between
the inequality in issue and discrimination based on an attribute. Arguably, .
section 12 is wider than the special measures contemplated in section 8(4)
of the Charter.

Havmg identified the relevant inequality, it is also necessary to 1dent1fy and
~ prove its cause. :

In many cases the cause of the inequality can be readily demonstrated by ‘
statistics. In Cummeragunja Housing & Development Aboriginal
Corporation,'® Australian Bureau of Statistics information demonstrated the
disadvantage experienced by Indigenous people as compared 1o the non-
Indigenous population In University of Melbourne (Melbourne School of
Engineering) (MSE),"" the inequality sought to be remedied was that
women were underrepresented in the academic workforce. ‘The causes were
identified as a lack of female candidates for positions and alack of female
academic staff to act as role models. In other cases, the known
circumstances of the applicant disclose the cause of the inequality: for
religious and cultural reasons, Muslim women may be unable to swim in
mixed-company and so they are unable to access sw1mm1ng pools in the
way other members of the commumty may. '

The questions arising may include:

e  Is the purpose ofthe propesed conduct to promote or realise equality
for the group members?

e  What is the nature of the mequahty the group members currently
experience and how will the proposed conduct ass1st in remedymg that
inequality?

e  How do you know there i 1S the mequalrty‘? Are there statlstrcs studies
or reports which explain its nature and cause? Has the organisation
seen or had experience which demonstrates the inequality?

10
11

[2011] VCAT 2237.
[2014] VCAT 887.
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45 Here the inequality in issue is a lack of female representation on boards and
in executive positions in Australian companies, particularly those listed on
the ASX. On the basis of the Business Council of Australia report, it is
apparent that the underrepresentation is the result of a range of societal.and
organisation specific factors. '

How is the proposed conduct intended to promote or realise substantive equalzty .

Jfor members of the group?

46 Having identified the inequality and its cause, it is next necessary to
consider how the proposed conduct will promote or realise substantive
equality by remedying the inequality and its cause. The remedial or
compensatory aspect of a special measure is-crucial. The conduct may have
more than one purpose.'” It is sufficient that one of those purposes is
demonstrably to promote or reahse substantive equality for members of the

group.

47 The . icases before the Tribunal have tended not to concern sweeping social
. changes which are designed to eliminate entrenched inequalities forall .
" members of the groups in issue. They have been smaller scale effortsto
promote or realise substantive equality for individual or small numbers of
the members of groups. Conduct of'that kind may still meet the "
requirements of special measures because section 12 refers to conduct
directed at ‘members of a group’ rather than requiring the conduct to in fact
assist every member of that group. o

48 The questions arising may include:

e  How will the proposed conduct remedy the inequality experienced by
members of the group? What are the practical aspects of the conduct
and how are they intended to increase equahty or" reduce
disadvantage? :

e Is the proposed conduct designed to advance or assist a specific
person? If so, is that person a member of the group identified by
reference to a shared attribute? Is the conduct of a kind that would
assist other group members if made available more broadly?

49 Here, it is apparent that, by targeting women to apply for board or executive
_positions, there will be an increased chance of their selection for those
roles, particularly by companies and other entities who wish to increase
diversity within their organisations. There is the reqmred hnk between the
proposed conduct and the purpose :

12 Section 12(4) ofthe EO Act.
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Will the proposed conduct be undertaken in good fazlh for achzevmg rhe
purpose?

50

51

52

53

54

The term good faith’ is not defined in the EO Act. The Commission

submitted that the dictionary meanings ‘honesty or sincerity of zntentzon

and ‘an act carried out honestly” ought to be applied.”’ T agree.

In assessing whether the proposed conduct is to be undertaken in good faith,
reliance will be placed on the evidence of the relevant organisation and its
representatives. Where a program is established or designed to achieve the
purpose, good faith will usually be readily apparent. An example is the -
decision in Life Experience Enterprises Ltd. That entity was established as

a not for profit company with the key purpose of reducing the rate of youth -
- unemployment in Victoria and increasing the connectedness and inclusion -
~ of older people in the Victorian community by proposing to employ people -
aged between 18 and 25 years to provide a number of support services to =
‘older people in the community. 1

establishing the proposed conduct. While those steps might not be
necessary, it is imperative that the proposed conduct is something sought or
wished by the group. As noted by Brennan J in Gerhardy v Brown at
paragraph 37, ‘The dignity of the beneficiaries is impaired and they are not
advanced by having an unwanted material benefit foisted onthem. 15

In Life Experience Enterprises Ltd, prior to proposing the ongoing program,
a pilot program had been run and evaluated as having been successful for
the young and older people involved.

The questions arising may include:

e  Why has the proposed conduct been developed’? What motivated the
plans to engage in the proposed conduct‘? :

e Is the proposed conduct the product of research or requests for
assistance? If so, provide details.

¢  Has another entity offered fundmg for the proposed conduct? If yes,
describe who has provided the funding, any relevant : limits on how it
may be used and information about’ Why that entrty has ‘offered the
funding with those limits.

e  Has there been any consultation: about the proposed conduct with the
group members or representative: bodies? Has there been'a pilot
program? Have community groups -or:other stakeholders said they
support or do not support  the proposed conduct?

13

14
15

- Respectively, the Oxford Dictionary and Osborn s Conczse Law Dictionary,Eleventh Edition

2009.
(Unreported, VCAT Proceeding H86/2016, Member Dea, 14 June 2016).
[1985] HCA 11; (1985) 159 CLR 70. '
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55

In this case, having regard to the evidence about the Waite Gro{lp’s leng.,
involvement in this issue and the support offered by those in the field, I am
satisfied that the proposed conduct will be undertaken in good faith.

Will the proposed conduct be reasonably likely to achieve the purpose?

56

57

I accept the Commission’s submission that the assessment of whether the
proposed conduct is reasonably likely to achieve the purpose requires -
consideration of the purpose, how the conduct will address the inequality
whether the conduct is appropriately tailored to achieve a remedial purpose
and Whether the applicant is capable of undertaking the conduct.

In cases where the measure is to establish a new service or modify an
existing service — for example running women only swim sessions on a

particular day during specified hours — provided that there is the intention to g

implement the change, required resources are available and there are no
impediments to doing so, this question can likely be answered

affirmatively. That is inlarge part because the purpose is so specific and =~
_ self-evidently directed towards remedying the inequality in issue and the =

- conduct itselfhas been designed entirely with the purpose in mind.

58

59

60

It is not possible to proscribe or anticipate every form of conduct which
would amount to a special measure, as that will depend on many factors.
Similarly, whether or not it is likely to achieve its purpose will depe‘nd on
the nature of the inequality or disadvantage and how the proposed conduct
will address that matter. :

In Lifestyles Communities Ltd (No 3),'° Bell J described the disadvantage
with which section 8(4) of the Charter is concerned as follows: ’

A person is so disadvantaged when their normal participation in
society and in social and political institutions is impaired. The
disadvantage could come from limitations on access to goods or
services of all kinds, including accommodation, - transport, health and
education, or to work on equal terms. It could be due to restrictions on
spiritual, cultural or sexual expres310n -and on accessing leisure and
sporting facilities. Obviously' this 4s not an exclusive list, and there
could not be such a list. Anything which stands i in the way of someone
living as a dignified human being, -as envisaged by the Charter,
whether individually or in family and society, could place them in a
position or condition of dlsadvantage

Where the proposed conduct is intended and de51gned to. address the
relevant disadvantage it may meet the descriptorof'a special measure. The
likely result of the proposed conduct and how it will remedy the identified
disadvantage or inequality is what is important. The particular means taken
to achieve that goal may involve adaptlng an existing service or
arrangement or providing specific assistance or a-device or a tool of some
kind which is a necessary step to achieving the relevant goal. The means

16

[2009] VCAT 1869 at paragraph 271.
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may need to be managed flexibly for the partlcular group members or their
particular circumstances. :

61 The questions arising may include:

e How can the elements or components of the proposed conduct be
described?

e  Keeping in mind the identified purpose of the proposed conduct, how - |
are those elements or components individually or together expected to :
advance or assist the group members‘7 '

e Has apilot been run by the applicant or - similar conduct been engaged
in by another organisation which shows that the proposed conduct is :
likely to achieve the purpose?

62 Whether the proposed conduct in this case is reasonably 11kely to be
achieved can be ascertained from the nature of the conduct and also the
evidence. As discussed earlier, there is the extensive experience ofthe -

~ Waite Group in seeking to promote women in senior roles. Further, the

* letters of support I mentioned above indicate that the proposed conduct i 1s
known to and supported by the companies who are likely to offer women'
opportunities on boards and in executive positions. It is likely that, when
presented with suitably qualified and experienced female applicants,
companies and other entities with an interest in increasing diversity will
appoint more women to board positions and other seniorroles. =~

Is the proposed conduct proportionate?

63 In order to be a proportionate means of achieving the purpose «of realising
substantive equality for the group members, the proposed conduct must
demonstrate a reasonable relationship between the real purpose and the
means sought to achieve it. The proposed conduct must match the purpose
and ought to go no further than necessary to achieve that purpose.

64 A relevant matter might be how the proposed conduct relates to the existing
circumstances, including in respect of non-group members. For example,
where a company aims to increase the number ofits Aboriginal and Torres
Strait Islander employees and ‘so intends to target that group for a number of
positions, it might be relevant to consider the number of positions in the
context of the overall number of employees. The reasonableness of the
proposed conduct can then be considered in the hght of the ‘actual
circumstances of the case. ' ’

65 The questions arising may mclude :

e  Has the proposed conduct been designed to achleve the purpose only
or will there be other 0utcomes‘7 How do any other outcomes relate to
the purpose? '
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66

e  Is the proposed conduct likely to achieve more than the stated
purpose? If so, is it necessary to go that far? How will the apphoant
determine ‘whether the measure is no longer needed?

e As relevant, how will non-group members be affected by the proposed
conduct? Is any impact able to be justified taking into account the
circumstances of the members of the group and the non-group
members?

Given the low representation of women in board and executive positions,

the conduct is likely to improve the position and so provide advancement -

and assistance to women applicants. Taken together with the currently very
low proportion of women in the target roles, it is clear the proposed conduct -
is proportionate,

Is the proposed conduct justified because the members of the group have a
: particular need for advancement or assistance?

67 fei
- _members to be assisted in order to be advanced or assisted. Without such a

68

69

70

71

The startmg point is to be satisfied that there is a need for the group

need, a special measure could not be required as there would be nothing’ _to
remedy. The circumstances of the group members and the proposed :
conduct will ordinarily readily disclose the nature of the need.

It is not necessary for the whole group to be disadvantaged. It is sufﬁcmnt if
the overwhelming majority are disadvantaged.'’ SR e

Because a special measure authorises what would otherwi-se be
discrimination, the proposed conduct must be able to be justified in the
context that others may be disadvantaged. The proportionality assessment
might be relevant to determining if, taking into account all'who might be
affected, the proposed conduct can be justified because it'is directed at
remedying proven inequality or disadvantage. - Also relevant might be
evidence about steps the party has taken previously to ameliorate the
inequality and the degree to which they have been effective.

The questions arising may include: - o
e  Taking into account all of: the «other factors, what is the good reason
(or reasons) for engagmg 1n the ‘proposed conduct?

e Given the proposed conduct would otherwise amount to unlawful
discrimination, what factors justify the conduct and how are they
connected to addressing inequality or disadvantage?

»  Have other steps been taken to attempt to remedy the inequality or
disadvantage? If yes, why have they notbeen sufficient?

The justification for the proposed conduct here is self-evident from the
statistics. The commercial and other benefits which are likely to flow from
more diverse board membership and staff in.companies is discussed in the

17

Lifestyle Communities Ltd (No 3) [2009] VCAT 1896 at paragraph 273.
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Evidence generally

72

73

Business Council of Australia report. The currently very low numbers of
women on boards .and holding executive positions means that the conduct is
unlikely to go beyond achieving greater parity. Iam satisfied that the
proposed conduct is justified.

It is preferable for evidence in support of applications to be provided on

affidavit by people who have actual knowledge of the relevant organisation, -
the background to the decision to engage in the proposed conduct and -
knowledge of other matters of the kind discussed above. Applicants often =
provide statistical information, publications and other supporting ‘
documents, directing the Tribunal’s attention to relevant parts.

As many applicants are not for profit or community based organisations
with limited funds and staff, they are encouraged to provide the relevant
evidence in this way so as to avoid expending resources on hearings.
However, from time to time a hearing is necessary and the Tribunal seeks to

. make those arrangements in a manner which takes into account the

74

applicant’s location and convenience.

It remains the case, however, that applicants ought to make their own |

- assessment of the proposed conduct and seek advice about that, including

from the Commission or relevant peak bodies, so as to avoid being required
to engage ‘in Tribunal processes at all. -

Conclusion

75

76

For the above reasons I am satisfied that the proposed conduct meets the
requirements of a special measure under section 12 of the EO ‘Act and I so
find. In those circumstances, under section 12(2)of the EO Act the Waite
Group will not discriminate contrary to the EO Act by taking that special
measure. As a consequence of section 90(a)(ii) of the EO Act, the proposed
conduct would not amount to discrimination and so no exemption under
section 89 is required. R '

Section 75(1)(a) of the Victorian Civil and Administrative Tribunal Act
1998 empowers the Tribunal to strike out an application where it is
misconceived. To the extent that no exemption is r:vequired, the application
is misconceived and so an order will be made striking it out.

A Dea
Member
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