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A. 
INTRODUCTION

1. The Tribunal granted the Victorian Equal Opportunity and Human Rights Commission (Commission) leave to intervene in this matter pursuant to s 159 of the Equal Opportunity Act 2010 (Vic) (EOA 2010) in its Orders dated 21 May 2013.

2. Section 159 of the EOA 2010 empowers the Commission to seek leave to intervene in and be joined as a party to proceedings that involve issues of equality of opportunity, discrimination, sexual harassment or victimisation. Since the complaint alleges discrimination by an educational authority on the basis of impairment, the substantive application raises issues of equality of opportunity and discrimination.  
3. The Commission’s intervention function under s 159 of the EOA 2010 is not limited to intervention in proceedings determining the interpretation of the EOA 2010, and is sufficiently broad to extend to any proceedings where significant issues of discrimination arise, including cases under the Equal Opportunity Act 1995 (Vic) (EOA 1995).

4. Further, the strike out application lodged by the Respondent raises questions about the interpretation of the transitional provisions of the EOA 2010, and the Tribunal’s jurisdiction to hear the application. 

5. As an intervenor, the Commission will act as an independent party, exercising its functions under s 155 of the EOA 2010. These functions include promoting and advancing the objectives of the EOA 2010 Act, and to act as an advocate for the EOA 2010.

6. The Commission seeks to assist the Tribunal by making general submissions on:

(a) the relevant transitional provisions under the EOA 2010 and the Tribunal’s jurisdiction to hear the proceedings; 
(b) general principles in strike out applications, including the threshold to warrant a strike out.
7. The Commission submits that the Tribunal:

(a) has the jurisdiction to hear the proceedings; and
(b) should exercise its power to summarily dismiss or strike out the matter with great care.

8. In the event that the matter is not summarily dismissed or struck out, the Commission reserves its position to make submissions in relation to the substantive application.
B. 
BACKGROUND

9. The Applicant lodged a complaint of impairment discrimination with the Commission under the EOA 1995 on 28 July 2011 (Complaint).
 
10. The EOA 2010 commenced on 1 August 2011 (Commencement Day), at which point the EOA 1995 was repealed.
 
11. The Commission notified the Respondent about the Complaint by letter dated 18 August 2011, and enclosed information on the Commission’s dispute resolution processes under Part 8 of the EOA 2010.

12. By letter dated 29 June 2012, the Commission notified the Applicant that dispute resolution was unsuccessful, and that it would close the matter pursuant to ss 115(2)(a) of the EOA 2010.
 

13. On 21 December 2012, the Applicant lodged an application with the Tribunal alleging breaches of the EOA 1995 and EOA 2010 (Application).

14. On 2 March 2013, the Applicant served Particulars of Complaint on the Respondent. Claims made at paragraphs 6, 8, 10, 13, 14, 15, 16, 17 and 18 of the Particulars of Complaint relate to conduct that allegedly occurred before the Commencement Day. Accordingly, the EOA 1995 applies to those claims as the law operating at the time that the conduct occurred.

15. Claims made at paragraphs 25, 26 and 27 of the Particulars of Complaint relate to conduct that allegedly occurred after the Commencement Day. Accordingly, the EOA 2010 applies to those claims. 
C. 
JURISDICTION OF THE TRIBUNAL TO HEAR AN APPLICATION RELATING TO AN ALLEGED BREACH OF THE EOA 1995

Relevant transitional provisions
16. The transitional provisions in Part 14 of the EOA 2010 provide two mechanisms for resolving complaints about breaches of the EOA 1995.
 Different transitional provisions in the EOA 2010 apply depending on whether or not a complaint of discrimination under the EOA 1995 was lodged before the Commencement Day, and whether the respondent was notified of the complaint before, or on or after, that date.
17. The Respondent submits that s 194 of the EOA 2010 is the only mechanism by which a claim that arose before 1 August 2011 can be pursued by a complainant.
  

18. However, the Commission respectfully submits that ss 193(4), not ss 194(2), is relevant to these proceedings.
19. The Commission submits that the key issues to be considered by the Tribunal in determining whether it has jurisdiction to hear the Application is when the Complaint was lodged with the Commission, and when the Respondent was notified of the Complaint.

Interpretation of section 193 of the EOA 2010
20. Section 193 of the EOA 2010 sets out when a complaint lodged with the Commission, but not finally dealt with, before the Commencement Day will be taken to be either a complaint lodged under the EOA 1995, or a dispute brought under the EOA 2010. 

21. Relevantly, ss 193(4) of the EOA 2010 provides that where a complaint has been lodged with the Commission under s 107 of the EOA 1995 but the respondent has not been notified about the complaint before the Commencement Day, then:

(a) the complaint is taken to be a dispute; and

(b) the complainant is taken to have brought a dispute to the Commission for dispute resolution under s 113 of the EOA 2010. 
22. Because the Respondent was notified about the Complaint after the Commencement Day, the Applicant is taken to have brought a dispute to the Commission under s 113 of the EOA 2010.
 

23. Consequently, ss 193(5) provides that if a complaint is taken to be a dispute pursuant to ss 193(4), then Part 8 of the EOA 2010 (which sets out how the Commission and the Tribunal must deal with disputes and applications) applies to the complaint as if a reference in that Part:

(a) to a provision of Part 4, 6, or 7, were a reference to a provision of Part 3, 5 or 6 of the EOA 1995; and

(b) a reference to an alleged breach were a reference to an alleged breach of a provision of Part 3, 5 or 6 of the EOA 1995.
Applying section 193 to these proceedings

24. In effect, when a complaint under the EOA 1995 is taken to be a dispute for the purposes of ss 193(4):

(a) Parts 3, 5 and 6 of the EOA 1995 apply to the alleged breach; and 

(b) Parts 8 and 14 of the EOA 2010 apply to the process to be used to resolve an alleged breach.
25. Section 122 in Part 8 of the EOA 2010 provides that a person may make an application to the Tribunal in relation to an alleged contravention of the Part 4, 6 or 7 of the EOA 2010, whether or not the person has brought a dispute to the Commission. The Commission submits that where a complaint is taken to be a dispute,
 s 122 must be interpreted in accordance with ss 193(4)-(5), meaning that a person may make a direct application to the Tribunal under the EOA 2010 in respect of an alleged breach of Part 3, 5 or 6 of the EOA 1995. No referral of a dispute to the Tribunal is required because of the operation of ss 193(4) and (5).
 
26. This can be compared with ss 193(2) of the EOA 2010 which provides that where a complaint has been lodged with the Commission under s 107 of the EOA 1995 and the respondent is notified before Commencement Day, then the complaint remains a complaint and is to be dealt with under the complaint resolution procedures in Part 7 of the EOA 1995. A person whose complaint falls under ss 193(2) would need to have their complaint referred to the Tribunal under ss 108, 113, 117 or 123 of the EOA 1995 for the Tribunal to have jurisdiction under s 134 of the EOA 1995.

27. Where a complaint is taken to be a dispute, the Tribunal may, after hearing the evidence and representations made by parties to an application, find that a person has contravened a provision of Part 3, 5 or 6 of the EOA 1995.

28. The Commission submits that this provides the Tribunal with original jurisdiction to hear direct applications about alleged breaches of the EOA 1995 where the complaint was lodged with the Commission before, and the respondent was notified after, the Commencement Day.
 
29. The Commission notes that the Respondent has not raised any issues with Tribunal’s jurisdiction to hear the Application in so far as it relates to alleged breaches of the EOA 2010.
 

Relevance of section 194 of the EOA 2010
30. Section 194 only relates to breaches of the EOA 1995 where no application was made to the Commission or to the Tribunal prior to the Commencement Day. Because the Complaint was lodged prior to the Commencement Day, s 194 is not relevant to these proceedings. 
Distinguishing Jovancevski v United Voice
31. The Respondent notes that in Jovancevski v United Voice (Anti-Discrimination) [2013] VCAT 25 (11 January 2013),
 Senior Member Nihill ‘accepted that the Tribunal would not have any jurisdiction to consider an application alleging breaches of the 1995 Act if a complaint had been lodged and not referred to the Tribunal under the 1995 Act’.
 

32. The Commission respectfully submits that the Tribunal’s comments in Jovancevski v United Voice must be read in context, and that Jovancevski v United Voice can be distinguished from these proceedings. 
33. In Jovancevski v United Voice, the Tribunal considered whether it was possible for a claim to be made about an alleged breach of the EOA 1995 pursuant to s 122 of the EOA 2010, in the absence of proof that a complaint was lodged with the Commission prior to the Commencement Day. The applicant claimed that on or about 2 June 2003 he wrote a letter to the then Equal Opportunity Commission, to which he did not recall receiving a reply. No evidence was produced that the letter was received by the Commission, or dealt with as a complaint under the EOA 1995. The applicant then made a direct application to the Tribunal after the Commencement Day. 

34. The Tribunal noted that ‘if a complaint had been lodged in 2003, and not referred to the Tribunal under the old Act, the Tribunal would not have jurisdiction to consider this application now’.
 
35. The Commission respectfully submits that this is correct, unless a respondent is not notified of a complaint until after the Commencement Day, and the matter is dealt with as a dispute pursuant to s 193 of the EOA 2010. 
36. Further, these proceedings can be distinguished from Jovancevski v United Voice on the grounds that the Complaint was clearly lodged with the Commission prior to, and the respondent was notified about the dispute after, the Commencement Day. 
Tribunal’s power to make orders about transitional provisions

37. In any event, s 196 of the EOA 2010 empowers the Tribunal to make any orders that it considers appropriate to resolve any difficulty that arises in a proceeding because of the operation of the transitional provisions.
D. 
PRINCIPLES RELEVANT TO DISMISSAL PROCEEDINGS
38. Section 75 of the Victorian Civil and Administrative Tribunal Act 1998 (Vic) (VCAT Act) provides that:

At any time, the Tribunal may make an order summarily dismissing or striking out all, or any part, or a proceeding that, in its opinion –

(a)  is frivolous, vexatious, misconceived or lacking in substance; or

(b) is otherwise an abuse of process.

39. The legal principles relevant to the Tribunal’s consideration of an application under section 75 of the Victorian Civil and Administrative Tribunal Act 1998 (Vic) (VCAT Act) can be summarised as follows:
(a) A high threshold must be met before the Tribunal can exercise its power under section 75 of the VCAT Act to summarily terminate a proceeding. The Tribunal should only exercise this power with great care.
 

(b) The onus of establishing a ground for summary termination rests with the party who has made the application. It is a heavy onus.
 

(c) The Tribunal may summarily terminate a proceeding if it is obviously hopeless, obviously unsustainable in fact or in law, or on no reasonable view can justify relief, or is bound to fail. This will include a case where a complaint can be said to disclose no reasonable cause of action.
(d) The Tribunal should assume that the applicant can prove the allegations made in the application. An application should not be struck out as lacking in substance because it does not itself contain the evidence that supports the allegations made.

(e) The Tribunal should not apply technical, artificial or mechanical rules in construing a complaint.

40. The Commission notes that in Cooper v State of Victoria [2003] VCAT 589, the then Deputy President McKenzie considered the role of particulars of claim and defence in Tribunal proceedings when hearing a strike out application:
The Particulars should not be read in my view with the rigour of a formal pleading. The Tribunal's task on this application is to decide whether the case is so manifestly hopeless that it should be terminated at this point.
41. Further, in State of Victoria v Turner [2009] VSC 66, the Supreme Court of Victoria observed:
The Tribunal is not a court. Section 97 of the VCAT Act requires the Tribunal to act fairly and according to the substantial merits of the case in all proceedings. Section 98(1)(d) requires the Tribunal to conduct each proceeding with as little formality and technicality, and determine each proceeding with as much speed, as the requirements of the VCAT Act and the enabling enactment (in this case, the EO Act) and a proper consideration of the matters before it permit. While the Tribunal often orders parties to provide particulars of claims before the Tribunal so that the parties and the Tribunal are aware of the parties’ cases, and in order to ensure the rules of natural justice are complied with, pleadings are not a feature of proceedings before the Tribunal.

42. The Commission submits that these principles are particularly relevant in circumstances where an applicant is unrepresented.
43. The Commission submits that an application should not be summarily dismissed or struck out simply because of an alleged deficiency of the particulars of complaint. In a strike out application, it is the prospects and merits of the case itself which should be examined underlying the proceedings, not the pleadings taken on face value. This is because any deficiency in particulars relating to matters that have not properly been explained or particularised may be amended so as to rectify that deficiency.
 
44. Further, the threshold to warrant a strike out or summary dismissal will not be met simply because the applicant appears to have poor prospects of success at a final hearing. Unless a respondent satisfies that a claim is ‘doomed to fail’, the Tribunal should allow the claim to proceed to a hearing on its merits.

Identifying the protected attribute

45. Section 4 of the EOA 2010 provides that disability includes, to avoid doubt, behaviour that is a symptom or manifestation of a disability.
46. The Respondent submits that the Applicant’s glandular fever is the only condition that might reasonably be characterised as an impairment under the EOA 1995 and a disability under the EOA 2010.
 
47. The Commission respectfully submits that does not necessarily recognise that symptoms and manifestation of the Applicant’s disability are covered by the EOA, and explicitly protected by the EOA 2010. 
48. The adequacy of evidence of an ‘impairment’ in Particulars of Complaint was considered in relation to a strike out application in McDougall v Kimberley-Clark Australia Pty Ltd (Anti-Discrimination) [2006] VCAT 1563, where the Tribunal found that:

Notwithstanding the lack of certainty about the conclusions that might be drawn by the Tribunal and notwithstanding the present lack of temporal evidence, it is my view that there is a real possibility that the applicant could, with amplification of the evidence from suitably qualified medical practitioners, bring herself within the impairment definition. That is a matter for future evidence, the existing evidence being insufficient for the purpose. 
.
49. The Commission notes that the Applicant will need to lead evidence to demonstrate that he had an impairment or disability, but submits that this is matter for the substantive hearing.
E. 
CONCLUSION
50. The Commission submits that the Tribunal has the jurisdiction to hear the Application pursuant to s 193 of the EOA 2010.
51. Having regard to the Tribunal’s mandate to conduct proceedings with as little formality and technicality as possible and the high threshold that must be met to warrant summary dismissal, the Commission respectfully submits that the Tribunal should exercise caution before striking a matter out for want of further and better particulars. 
5 June 2013

Skye Rose

Senior Legal Adviser
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