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A. INTRODUCTION 
1. The Victorian Equal Opportunity and Human Rights Commission (Commission) is intervening in these proceedings under section 159 of the Equal Opportunity Act 2010 (Vic) (EOA 2010) and section 40 of the Charter of Human Rights and Responsibilities Act 2006 (Vic) (the Charter).

2. The Commission relies upon its submissions filed in these proceedings on 26 February 2014 to the extent that they are still relevant to the case put forward by the parties at hearing. 
3. As an intervening party, the Commission exercises its right to make oral submissions at the hearing of this proceeding in order to address new case law handed down subsequent to our written submissions being filed, and to clarify issues raised in the Respondents submissions filed on 18 June 2014.
4. This document therefore contains an outline of the Commission’s proposed oral submissions in order to indicate to the other parties in advance the matters it wishes to raise. The Commission reserves the right to make additional oral submissions about legal issues arising out of closing submissions of the other parties. 
Summary of additional submissions
5. The Commission will briefly respond to various issues raised by the Respondents’ Outline of Submissions (ROS).

6. The Commission will also make additional submissions on the following matters:

(a) The decisions of her Honour Judge Harbison, Vice President in USL obo her son v Ballarat Christian College (Human Rights) [2014] VCAT 623 (2 June 2014) (USL) and Testart v Phoenix (Human Rights) [2014] VCAT 699 (13 June 2014) (Tetstart); 

(b) The impact of section 32(3)(b) of the Charter of Human Rights and Responsibilities Act 2006 (Charter) on the validity of regulation 15 of the Education Training and Reform Regulations 2007, if it is relied upon by the Respondents.  

B. RESPONSE TO ISSUES RAISED BY THE RESPONDENTS’ SUBMISSIONS

Whether the named teachers are an “educational authority” and whether the Second Respondent can relevantly “authorise or assist” in a relevant contravention of section 38 of the EOA 2010 (at [37(1)] ROS)

7. Whilst section 38 does refer to an “educational authority” (which is defined as ‘the person or body administering an educational institution’ – in this case the First Respondent) the named teachers are employees or agents of the First Respondent. Section 109 of the EOA 2010 provides that if an employee or agent contravenes a provision of Part 4, both the employee/agent and their employer/principal must be taken to have contravened the provision. So if the Second Respondent is found to have authorised or assisted the named teachers in a contravention of Part 4, the Second respondent will be deemed to have authorised or assisted the contravention by an educational authority.

The test of “ability to comply” in educational settings (at [59] ROS)

8. The extent to which a student is able to obtain a benefit from school attendance before they will be considered “able to comply” with a requirement or condition, may require more than the “modest progress” suggested by the Respondents. The Full Court of the Federal Court has focussed on the concept of whether the student has suffered “serious disadvantage” in complying, which the Full Court in Hurst held could include the inability to achieve their full potential.

Applying the Briginshaw principle and section 140 of the Evidence Act 2008 to matters under the EOA 1995 and EOA 2010 (at [74] ROS)
9. Justice Garde recently set out the factors relevant to the decision whether a court is satisfied that a party has proved its case on the balance of probabilities, which are drawn from section 140 of the Evidence Act 2008:

[t]he process of reasoning must necessarily be affected by the nature of the complaint, the nature of the subject matter, the gravity of the matters alleged and the consequences flowing from a finding of [unlawful conduct under the EOA].

10. When considering the “nature of the subject matter” as required by that provision the fact that this matter involves a complaint of disability discrimination and the legislative purpose is protective rather than punitive should be given consideration. Further, the fact that the legislation specifically provides that motive is irrelevant to a finding of discrimination, and that under the legislation the discriminatory reason only needs to be one, and not the dominant reason for the impugned conduct, are also relevant to the Tribunal’s consideration of whether it is relevantly “satisfied” (because they are relevant to the gravity of the matters alleged). For example, where discrimination is unintentional, an allegation will be less grave than where discrimination is intentional.

The relevance of compliance with the Disability Standards outside of the context of subsection 40(4) of the EOA 2010 (at [87] ROS)
11. The Commission does not consider that the Tribunal has the jurisdiction to hear and determine an allegation that the Federal Disability Standards for Education 2005 (Disability Standards) have been breached.
 The Commission’s position is that the Disability Standards are relevant to a claim under section 40 of the EOA 2010 in a number of ways without the Tribunal having to investigate any alleged breach. 
12. First, compliance with the Disability Standards is specifically identified in section 40(4) as relevant to a defence to a claim of failure to provide reasonable adjustments. In order to assess whether a respondent may rely on section 40(4), the Tribunal must necessarily consider whether there has been compliance with the Disability Standards. 
13. Second, compliance with the Disability Standards is relevant as part of an assessment under section 40(3) as to whether an adjustment is reasonable in all the circumstances. The latter application of the Federal Standards has been identified by Member Wentworth in AB v Ballarat Christian College
 and also more recently by Judge Harbison in obiter comments in USL.
 As a practical matter this may involve a consideration of what is required by and considered by the Federal Standards without undertaking any determination of whether those standards have been breached. 
The jurisdiction of the Tribunal to hear the Applicant’s human rights claim under section 39 of the Charter (at [101] – [104] ROS)

14. Section 39(1) of the Charter provides:

If, otherwise than because of this Charter, a person may seek any relief or remedy in respect of an act or decision of a public authority on the ground that the act or decision was unlawful, that person may seek that relief or remedy on a ground of unlawfulness arising because of this Charter.
15. The Respondents argue that section 39 must be interpreted so that once an applicant identifies a specific act or decision of a public authority that it is challenging as unlawful on the basis of a ground other than the Charter; it is only open for them to challenge the exact same act or decision as unlawful on the basis of the Charter.
 The Respondent submits that in these proceedings, the alleged restraint and seclusion has not been challenged as unlawful on a ground other than the Charter, and therefore the Tribunal has no jurisdiction to hear and determine the Applicant’s Charter claim that there has been a breach of section 38 of the Charter. 

16. Although the meaning of section 39 is not settled,
 it is clear that it was intended to outline the remedies available for breaches of section 38. 
17. The Commission submits that the Respondent’s interpretation of section 39 of the Charter should be rejected. The Commission submits that in accordance with the correct interpretation of section 39, the Tribunal does have jurisdiction to hear the Applicant’s Charter claim for the following reasons.

18. Section 39(1) of the Charter permits the Tribunal to consider the addition of a further ground of unlawfulness on the basis of the Charter to an existing claim of unlawfulness.
 There is nothing in the wording of section 39 of the Charter which limits the claim in the way sought by the Respondents, namely, that a person may only seek relief or remedy under the Charter in respect of the same act or decision of a public authority as their substantive claim of unlawfulness. 

19. Instead, the Commission submits that the focus in section 39 is on the ability to seek relief or remedy, which should be interpreted as the requirement that the applicant having an existing proceeding on foot against the relevant public authority challenging their conduct as unlawful. 

20. If the Tribunal considers that there is any ambiguity in the interpretation of section 39, the Respondents’ interpretation should be rejected because it would result in a significant limitation to the effectiveness of the Charter remedies provision – providing no remedy for Charter breaches unless that exact same breach also gave rise to another cause of action. This is the accepted approach to the interpretation of beneficial legislation:

If an Act is intended to benefit a particular person or class of persons, it is preferable for any ambiguity to be resolved in favour of the intended beneficiary.

21. There is no additional requirement in section 39 that the specific action or decision that founds the non-Charter ground needs to be identical to the act or decision that is unlawful under the Charter. To imply any such requirement would be perverse, as it would condition the availability of relief in respect of unlawfulness under the Charter on whether or not that identical act or decision is unlawful for other reasons. On this approach, the availability of relief in respect of breaches of the Charter would become not only arbitrary, but also wholly useless as the act or decision in question could be remedied using the pre-existing regime. 

22. The Explanatory Memorandum to the Charter strongly supports the Commission’s interpretation:

[I]f a person has a right to seek relief or a remedy otherwise than because of this Charter, founded on the unlawfulness of some conduct by a public authority, then any unlawfulness generated by this Charter (as set out in clause 38) may be a further ground in the cause of action. (bold added, italics in original).

This quote indicates that the conduct of the public authority that is unlawful for a non-Charter reason need not be the same as the conduct that is unlawful under the Charter.
23. In the alternative, if the Tribunal considers it must only focus on the specific alleged unlawful conduct under the EOA, the Commission submits that considering the required interaction between section 9 and section 38 of the EOA 2010 for a claim of indirect discrimination,
 the alleged restraint and seclusion of HL, is in fact being directly challenged as unlawful. 

24. For example, the Applicant claims that the Respondent subjected HL to a detriment in his education, in breach of section 37(2)(c) of the EOA 1995 and section 38(2)(c) of the EOA 2010, and is seeking a remedy from the Tribunal in respect of that alleged unlawful conduct. The alleged restraint and seclusion is specifically pleaded as a detriment for the purposes of sections 37(2)(c) and 38(2)(c) and is being raised directly for consideration by the Tribunal as unlawful under both the EOA 1995 and EOA 2010.
 The Tribunal therefore has jurisdiction to hear the Charter claim regardless of whether it adopts the interpretation advocated for by the Respondent.
C. RECENT CASE LAW
25. In the Commission’s submissions filed 26 February 2014 we set out guidance on how to approach the Applicant’s claims of indirect discrimination and reasonable adjustments. In particular, the Commission submitted that the Tribunal must consider the claims separately, according to their own tests set out in the EOA 2010.

26. The recent cases of USL and Tetstart give cause for the Commission to make further submissions on this point for clarity. 

27. In USL, there appears to be confusion about the statutory framework in which the claim was particularised. Her Honour Judge Harbison notes that the particulars of claim were “hard to follow”, and states that the applicant’s claim for indirect discrimination was made first under section 9, and second under sections 38 and 40.

28. Apparently as a result of the way the claim was particularised, in her discussion of the claim, Judge Harbison refers to both section 9 and section 40 of the EOA 2010 without separating out the two as distinct claims.
  Her Honour also refers to “the indirect discrimination claim under sections 38 and 40”.

29. Similarly, in Tetstart, her Honour Judge Harbison approaches Ms Tetstart’s indirect discrimination claim in an identical way, noting that the claim is made first in reliance on section 9, and second, in relation to sections 38 and 40 of the EOA 2010. 
 In relation to section 9, her Honour states that it: 

“prohibits a person imposing or proposing to impose a requirement condition or practice that has, or is likely to have the effect of disadvantaging a person with attribute, and which is not reasonable”.
30. The Commission respectfully submits that in considering the application by RW the Tribunal should ensure that the statutory framework is followed:

(a) section 9 does not prohibit discrimination. It provides a definition of indirect discrimination, and in this proceeding must be read alongside section 37 of the Equal Opportunity Act 1995 (EOA 1995) and section 38 of the EOA 2010;

(b) a claim of indirect discrimination cannot be made under section 40 of the EOA 2010, as section 7(1) provides that a breach of section 40 amounts to discrimination separately to indirect or direct discrimination; and 

(c) an indirect discrimination claim under section 38 of the EOA 2010 and a claim that the respondent has failed to provide reasonable adjustments under section 40 of the EOA 2010 must be considered separately, and should not be combined or considered together as they were in USL and Tetstart. 
D. SECTION 32(3)(B) OF THE CHARTER

31. In addition to the submissions already made in relation to the validity of regulation 15,
 section 32(3) of the Charter provides that:

This section does not affect the validity of – 

(a) 
an Act or provision of an Act that is incompatible with a human right; or

(b) 
a subordinate instrument or provision of a subordinate instrument that is incompatible with a human right and is empowered to be so by the Act under which it is made. (emphasis added)

32. The potential effect of this paragraph on the validity of provisions of subordinate instruments is explained in the Explanatory Memorandum:

The corollary of this is that if a subordinate instrument is incompatible with human rights and the Act under which it was made did not enable the incompatibility with human rights, the relevant provision of the subordinate instrument will not be valid as it would not have been empowered to be incompatible with the human right. (emphasis added)
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Melbourne Chambers 
________________________ 

Victorian Equal Opportunity and Human Rights Commission

15 July 2014
� Submissions of the Intervener dated 26 February 2014 [33].  


� GLS v PLP (Human Rights)  [2013] VCAT 221 [44]-[45].


� Submissions of the Intervener dated 26 February 2014 [87].  


� AB obo JQ v Ballarat Christian College (Human Rights) [2013] VCAT 1790 [180].


� USL obo her son v Ballarat Christian College (Human Rights) [2014] VCAT 623 [224].


� Outline of Submissions of the First and Second Respondents dated 18 June 2014, [95].


� Bare v Small [2013] VSC 129 (25 March 2013) [116].


� Caripis v Victoria Police [2012] VCAT 1472 [97].


� Pearce & Geddes, Statutory Interpretation in Australia 7th edition at [9.4].


� As Sent Print Explanatory Memorandum to the Charter of Human Rights and Responsibilities Bill 2006 (16 June 2006), 28.


� Also the interaction between sections 9 and 37 of the Equal Opportunity Act 1995 (Vic).


� Applicant’s Particulars of Claim dated 19 July 2013, [21.4] and [24].


� See e.g Submissions of the Intervener dated 26 February 2014, [13]-[16].


� USL obo her son v Ballarat Christian College (Human Rights) [2014] VCAT 623 [125]-[130].


� USL obo her son v Ballarat Christian College (Human Rights) [2014] VCAT 623 [203]-[208].


� USL obo her son v Ballarat Christian College (Human Rights) [2014] VCAT 623 [228].


� Tetstart v Phoenix (Human Rights) [2014] VCAT 699 (13 June 2014) [109]-[112].


� Tetstart v Phoenix (Human Rights) [2014] VCAT 699 (13 June 2014) [109].


� Submissions of the Intervener dated 26 February 2014 [113] – [121].  


� As Sent Print Explanatory Memorandum to the Charter of Human Rights and Responsibilities Bill 2006 (16 June 2006), 24





PAGE  
7
CD/15/143489

