Submission to Casey City Council regarding an application to build a mosque at  27-31 Green St, Doveton
1. Introduction

The Commission would like to make this submission on the current planning application to build a mosque at Green St, Doveton. We welcome the time the Council has allowed for community consultation on this issue. 
The Commission appreciates that Council has expertise in determining planning applications, taking into consideration diverse interests within the community. This submission therefore primarily provides information about the Charter of Human Rights and Responsibilities Act 2006 (the Charter) and how it may assist Council’s deliberations.
2. The Charter of Human Rights

Council’s duty as a public authority

The Charter can be a useful tool in helping Council to consider the planning application.
The Charter requires public authorities to act consistently with the human rights in the Charter.
Councils, Councillors and Council staff are public authorities listed in section 4(1)(e) of the Charter. Section 38 of the Charter imposes a duty on public authorities to act compatibly with human rights and, in making a decision, give proper consideration to a relevant human right.
Working closely with the community, councils can play a fundamental role in building understanding and respect for human rights. Promoting the Charter will mean that:
· all council decisions give proper consideration to human rights
· all actions, policies and services are compatible with human rights
· local laws are interpreted and applied consistently with human rights
· people who work on behalf of local council do so in a way that respects human rights
Councils have been found to be duty holders under the Charter in a number of planning cases including the following:
Swancom Pty Ltd v Yarra City Council: The Victorian Civil and Administrative Tribunal held that Councils have a duty to consider human rights when making decisions, developing local laws and policies, and providing services. Imposing reasonable restrictions on the use or development of land in accordance with relevant planning frameworks will not be unlawful or arbitrary. In this case, a decision by Council to refuse planning permission to a pub seeking to extend its trading hours in its beer garden located in a mixed-use zone was not unlawful.

Smith v Hobsons Bay City Council: The Tribunal found that it would be unlikely for a planning discretion properly exercised within the limitations of the planning regulatory framework to be incompatible with the Charter [our emphasis]. In this case, the Tribunal held that a decision of the Council to review a planning permit condition requiring screening of a balcony would not a breach a neighbour’s right to privacy.

Human rights relevant to the planning application under consideration
In the context of planning decisions, human rights are vital considerations. Council must consider relevant human rights that are relevant to the mosque application, including evaluating potentially competing human rights. Through the planning process, the Council has an opportunity both to demonstrate how it protects and promotes the human rights of its residents, and that any limitations on human rights are reasonable. A range of human rights may apply to the planning application seeking to establish a mosque on the new site:
Equality rights – Subsections 8(2) and (3) of the Charter state that every person has the right to enjoy their human rights without discrimination. Every person is equal before the law and is entitled to the equal protection of the law without discrimination and has the right to equal and effective protection against discrimination. Discrimination is defined in the Equal Opportunity Act 2010 and includes discrimination on the basis of religious belief or activity. A planning process should take into account equality rights where the subject matter relates to the religious belief or activity of the applicant. 
Privacy – Subsection 13(a): A person has the right not to have his or her privacy, family, home or correspondence unlawfully or arbitrarily interfered with. Local community members in neighbouring residences have a right to protection from adverse impacts on their home life, which may include excessive traffic and noise, but interference with privacy may be permitted so long as it is lawful and not arbitrary. Casey City Council Planning regulations concerning these matters will largely delineate the scope of lawfulness. It may be relevant to the expectations of residents to quiet enjoyment of their land that the development proposed is on a street located entirely within an industrial zone rather than within a residential or mixed-use zone. Public participation in the community consultation process will enable residents’ right to privacy to be considered. An appropriate space for religious observance can also support the right to privacy for people who will use the mosque. 

Freedom of religious belief or activity – Subsection 14(1)(b): every person has the right to freedom of thought, conscience, religion and belief, including- the freedom to demonstrate his or her religion or belief in worship, observance, practice and teaching, either individually or as part of a community, in public or in private. Islam encourages attendance at mosque for the daily prayers. Attendance at Friday prayers and during Ramadan is particularly important.
 
The ability of the Afghan community (and possibly broader Muslim community) to engage in public worship may be affected if they lack adequate space that can accommodate their religious activity. 
Freedom of expression – Subsection 15(2) states that every person has the right to freedom of expression which includes the freedom to seek, receive and impart information and ideas of all kinds. Freedom of expression is relevant in this situation both because of the rights of the applicants and other residents to express their opinion on the planning application to Council and because religious practices and observances are incorporated within freedom of expression. The Council has supported people’s freedom of expression by providing them with an opportunity to be heard during its decision-making process. A planning decision contemplating how an emerging religious community can express themselves in a worship setting may also promote freedom of expression. 
Peaceful assembly – Section 16 states that every person has the right of peaceful assembly. Appropriate provision for a meeting place for religious observances can promote the right to peaceful assembly.
Participation in public life – Section 18 states that every person in Victoria has the right, and is to have the opportunity, without discrimination, to participate in the conduct of public affairs, directly or through freely chosen representatives. The Council has supported the rights of local residents to participation in public life through the submissions process for this planning application.
Cultural rights – Section 19 may also be impacted by a decision to refuse planning permission. Section 19(1) provides that all persons with a particular cultural, religious, racial or linguistic background must not be denied the right, in community with other persons of that background, to enjoy his or her culture, to declare and practise his or her religion and to use his or her language.
When can rights be limited?


These Charter rights are not absolute. The Charter has a section designed to guide consideration of whether human rights may be reasonably limited and to balance competing human rights. Subsection 7(2) sets out that human rights may be limited in certain circumstances. Human rights may be subject to reasonable limits that can be demonstrably justified in a free and democratic society based on human dignity, equality and freedom, and taking into account all relevant factors including-

(a)  the nature of the right; and


(b)  the importance of the purpose of the limitation; and


(c)  the nature and extent of the limitation; and


(d)  the relationship between the limitation and its purpose; and

(e)  any less restrictive means reasonably available to achieve the purpose that the 

limitation seeks to achieve.

Subsection 7(2) provides a guide for Council to consider the human rights relevant to its decision, noting the importance and scope of limitations. If rights are likely to be limited by a decision, Council should contemplate whether it may adopt less restrictive measures reasonably available to achieve the purpose of the limitation. For example, if Council identifies impacts on privacy and the local residential amenity due to increased noise and traffic, seeking outcomes to reduce this, Council could consider imposing planning conditions addressing these factors.
3. Further relevant considerations
The Commission acknowledges that there may be other relevant considerations from a human rights and equal opportunity perspective. These include Council’s planning protocols, customer service charter, demographics, and the suitability of the site for its proposed purpose. 
Casey’s planning protocols and customer service charter

Casey’s planning protocols and customer service charter set out the need for fairness in its decision-making and consideration of relevant legislation.

Council’s determination of planning applications requires consideration of a range of objectives under subsection 4(1) of the Planning and Environment Act 1987. Casey’s Planning Scheme notes that among other things, its objectives include provision of fair, orderly, economic and sustainable use and development of land, securing a pleasant, efficient and safe working, living and recreational environment.

Casey’s Protocols for Councillors in Administering Planning Applications are based on principles, among other things, to provide: open, transparent and informed decision-making and fairness to all parties involved in the process.

Casey’s Customer Service Charter states that Council will consider all perspectives before reaching a decision and make decisions that are consistent, fair and in line with Council policies, and relevant legislation.

These documents demonstrate a commitment by Casey to provide equitable decision making, consistent with its legislative obligations. In the context of determining planning applications, the Charter of Human Rights and Responsibilities Act 2006 is also a relevant consideration.

Afghan and Muslim community members: emerging groups
A recent substantial increase of both Muslim and Afghan residents living in Casey may provide an impetus for Council re-evaluation of how to accommodate their religious practice within the community.

A website displaying Australian Bureau of Statistics (ABS) census data available via the City of Casey website notes that the most dominant ancestries of local residents are Australian, English, Irish and Scottish. Indian, Italian, Sinhalese and Chinese are the next most common ancestries. Afghanistan is the 11th most common country of origin among local residents.
 People of Afghan heritage are an emerging group within the municipality, increasing by 2,855 people between 2006 and 2011.
 In 2011, 4,869 Afghan people lived in the community (or almost 2 percent of the total population).

Islam is the declared religion of most Afghan Australians. Of 16,753 Afghan Australian respondents, 15,961 (or 95%) listed Islam as their religion in the Australian Bureau of Statistics 2006 Census of Population and Housing.
 Islam is also the third most common declared religion for 13,860 or 5.5% of Casey residents, an increase of 6,387 since 2006.

Mosque Spokesperson Khaliq Fazal has stated that the mosque development would include a community centre and car park and replace a nearby mosque in Photinia Street where the community has met for the past 16 years. He has observed that the current site was now too small to accommodate its 500 worshippers from different countries.

Given that people of Afghan heritage are an emerging group within the municipality and the number of local people identifying as Muslim has almost doubled since 2006, this planning application provides an opportunity for re-evaluation of how to accommodate their religious practice within the community.

The proposed mosque site

The Afghan mosque presently operating in Photinia Street may be unsuitable for a growing religious community. A letter accompanying the planning application drafted by the tendered developers of the mosque, ArchiVision Pty Ltd, indicates that the current mosque has been the subject of many complaints regarding issues with car parking, crowds and noise. The letter noted that the Afghan Mosque Committee has been working with Council to come to a permanent solution, discussing strategies including the mosque re-locating to an industrial zone to avoid future complaints. In 2011, the Afghan community raised sufficient funds to purchase the site of the present planning application.

The site of the proposed mosque development is 27-31 Green Street Doveton. The Department of Planning and Community Development website Planning Report indicates that the Green Street is officially within an industrial zone.

Although the back fence-line of the site abuts a residential zone, the site is situated in the middle of presently vacant blocks, immediately opposite vacant land sites. The future site of a Catch the Fires Ministries Church, (25 Green Street) is next door to the proposed mosque development. With the exception of the two planned places of worship, Green Street comprises vacant lots and industrial warehouses for manufacturing: automotive mechanics, showrooms and factories, with no residential premises at all. (Please refer to Appendix A for details.)

Given the industrial location of the site, it is possible that issues affecting residents’ quiet enjoyment of their property and right to privacy associated with noise and increased traffic might be less relevant than to a place of worship in another location.  
4. Conclusion

The Commission acknowledges that Council, with specialist expertise in planning matters, must balance a range of community interests in its decision-making. Planning objectives under the Planning and Environment Act 1987, planning protocols, and Council’s customer service charter provide the framework for engagement with and contemplation of the views held by community members. The Charter of Human Rights and Responsibilities Act 2006 is also a relevant consideration for Council in its deliberations. Giving proper consideration to the Charter in the context of the mosque planning application will allow Council to demonstrate to the community that it has taken relevant human rights into account in making its decision.

In summary, proper consideration of the Charter will:

· ensure decision-makers have turned their minds to relevant Charter rights
· only limit human rights where it is reasonable and proportionate to do so, and
· consider the options and adopt the least rights-restrictive approach.
· Appendix A: Mosque site
The site of the proposed mosque development is 27-31 Green Street Doveton. Green Street is an industrial zone in Doveton, pictured below:
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The following details the nature of business conducted on the street:

Side of proposed Mosque site:

· Vacant land:




33-37 Green Street

· Mosque Site:




27 -31 Green Street

· Site of Catch the Fires Ministries Church

25 Green Street

· Abbey Equipment Sales:


23 Green Street

· T.R. Polishing:




21 Green Street
· D & L Spray Painting‎,



19 Green Street

· J & S Stone Bench-tops,‎ 

· Stafford Motors,

· A A Parisienne & Co Pty Ltd

(Steel & Aluminium Balustrades)

· DB Acoustics‎:




17 Green Street

· Hi Torque Performance 

Australia Pty Ltd:



15 Green St 

· Loadlok Four Wheel Drive 

Equipment & Accessories:


13 Green Street

· Applied Climate Control

· Thiess Services Pty Ltd 

(Boring & Cable Ploughing, Engineering services):




9-11 Green Street

· A & J Food Machines Services:


7 Green St

· Reece Plumbing Centre:


3-5 Green Street

· Victorian Pallet Supply:



1 Green Street

· Metro Truck Body Builders Pty Ltd

Opposite side of street

· Lumber Softwoods Timber Sales Pty Ltd:
48-50 Green St



· Vacant land:




30-46 Green St
· Coolpac Pty Ltd:



38 Green Street

· G R Brooks Industries Pty Ltd 

(Carpet Laying Supplies)

· Factory warehouses:



32-34 Green Street

· Bono Fido Pet Products Pty Ltd:


30 Green St

· Complete Transport Logistics Pty Ltd

28 Green St

· BP Shopfitting Services Pty Ltd:


22 Green St

· Head Office Repco Authorised Service  

20 Green Steet

· Factories:
 



10 Green Street

· Enterprise Windows:
 


8 Green St

· A Grade Timber Recyclers:


6 Green Street

· Waterstone Holdings:
· C D Auto Electrics: 



Cnr Green St & Power Rd
Appendix B: Charter provisions
Section 6(2) This Charter applies to-

(c)  public authorities, to the extent that they have functions under Division 4 of Part 3.

Section 4 What is a public authority?

(1) For the purposes of this Charter a public authority is-

(e)  a Council within the meaning of the Local Government Act 1989 and Councillors and members of Council staff within the meaning of that Act; or

Section 7 Human rights-what they are and when they may be limited

(1) This Part sets out the human rights that Parliament specifically seeks to protect and promote.

(2) A human right may be subject under law only to such reasonable limits as can be demonstrably justified in a free and democratic society based on human dignity, equality and freedom, and taking into account all relevant factors including-

   (a)  the nature of the right; and

   (b)  the importance of the purpose of the limitation; and

   (c)  the nature and extent of the limitation; and

   (d)  the relationship between the limitation and its purpose; and

   (e)  any less restrictive means reasonably available to achieve the purpose that the limitation seeks to achieve.

Section 8 Recognition and equality before the law

(1) Every person has the right to recognition as a person before the law.

(2) Every person has the right to enjoy his or her human rights without discrimination.
(3) Every person is equal before the law and is entitled to the equal protection of the law without discrimination and has the right to equal and effective protection against discrimination.

Section 13 Privacy and reputation
A person has the right— (a) not to have his or her privacy, family, home or correspondence unlawfully or arbitrarily interfered with; and

(b) not to have his or her reputation unlawfully attacked.

Section 14 Freedom of thought, conscience, religion and belief

(1) Every person has the right to freedom of thought, conscience, religion and belief, including-

(a)  the freedom to have or to adopt a religion or belief of his or her choice; and

(b) the freedom to demonstrate his or her religion or belief in worship, observance, practice and teaching, either individually or as part of a community, in public or in private.

Section 15 Freedom of expression

(1)
 Every person has the right to hold an opinion without interference.

(2)
 Every person has the right to freedom of expression which includes the freedom to seek, receive and impart information and ideas of all kinds, whether within or outside Victoria …

Section 16 Peaceful assembly and freedom of association

(1)
 Every person has the right of peaceful assembly.
(2) Every person has the right to freedom of association with others, including the right to form and join trade unions.

Section 18 Taking part in public life

(1)
 Every person in Victoria has the right, and is to have the opportunity, without discrimination, to participate in the conduct of public affairs, directly or through freely chosen representatives.

Section 19 Cultural rights

(1) All persons with a particular cultural, religious, racial or linguistic background must not be denied the right, in community with other persons of that background, to enjoy his or her culture, to declare and practise his or her religion and to use his or her language.

Section 38 Conduct of public authorities

(1) Subject to this section, it is unlawful for a public authority to act in a way that is incompatible with a human right or, in making a decision, to fail to give proper consideration to a relevant human right.
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