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A. BACKGROUND 

1. The Victorian Equal Opportunity and Human Rights Commission (‘Commission’) has the following broad functions and powers provided under section 155 of the Equal Opportunity Act 2010 (Vic) (‘EOA 2010’):

(a) to establish and undertake information and education programs;

(b) to promote and advance the objectives of this Act and to be an advocate for this Act;

(c) any other functions conferred on it by or under this Act or any other Act, including the Charter of Human Rights and Responsibilities Act 2006 (‘Charter’).

2. Section 159 of the EOA 2010 empowers the Commission to seek leave to intervene in certain proceedings: 

The Commission may, with the leave of the court or a tribunal, intervene in and be joined as a party to proceedings in the court or tribunal that involve issues of equality of opportunity, discrimination, sexual harassment or victimisation.

3. The Explanatory Memorandum for the Equal Opportunity Bill 2010 states that:

This function emphasises the importance of jurisprudence to the development of the law and to progressing the objectives of the Bill. This clause does not limit the power of the Tribunal to give leave at any time for a person to intervene in a proceeding subject to conditions the Tribunal sees fit under section 73(3) of the Victorian Civil and Administrative Tribunal Act 1998.

The expansion of the Commission’s role in relation to court or tribunal proceedings will enable the courts and tribunal to benefit from the Commission’s specialist knowledge and promote a consistent approach to the interpretation of the Bill.

4. This matter raises the question of whether certain conduct of Victorian WorkCover Authority (‘WorkSafe’) inspectors, and particularly the activities involved in investigating workplace complaints, are ‘services’ for the purposes of section 42 of the Equal Opportunity Act 1995 (‘EOA 1995’). 

5. The way that government services are treated under Victoria’s equal opportunity legislation is a matter of broad public interest. Most Victorians will seek and/or receive government services at various points in their lives. Government activity that falls within the meaning of the word ‘service’ is covered by the prohibition on discrimination in section 42 of the EOA 1995 in the same way that non-government services are – the provision does not distinguish on the basis of the nature of the provider of the services. The Commission submissions seek to address points raised by WorkSafe on this point.
6. While the law to be applied in this application is the EOA 1995 rather than the EOA 2010, the Commission’s function to intervene in matters under section 159 is not limited to intervention in proceedings determining the interpretation of the EOA 2010, but is sufficiently broad to extend to any proceedings where significant issues of discrimination arise. In addition the Commission notes that the definition of ‘services’ under the EOA 1995 has been re-enacted in the EOA 2010.  This means that an analysis of government services in the context of the EOA 1995 will have ongoing relevance under the new legislation. 

B. SCOPE OF THESE SUBMISSIONS

7. These submissions set out how the term ‘services’ should be interpreted in the EOA 1995, and consequently in the EOA 2010. 

8. These submissions consider the nature of the activities performed by the Respondent in relation to Ms Kavanagh’s complaint and whether they constitute ‘services’.

9. These submissions do not consider whether the refusal of any service, or the provision or terms of any service was discriminatory in nature and therefore unlawful in accordance with section 42 of the EOA 1995. 

C. ORDINARY MEANING OF ‘SERVICES’ UNDER THE EOA

10. The term ‘services’ is given an open definition in section 4 of the EOA 1995. This means that ‘services’ are not limited to those falling within the categories listed in the definition of section 4 of the Act, nor does that section in fact define what the word service means. ‘Services’ should be given its ordinary meaning.
11. Paragraph (f) in the services definition notes that services provided by a government department, public authority, State owned enterprise or municipal council are services for the purposes of the Act. The task is then to determine what is meant by the word ‘services’.

12. In IW v City of Perth,
 Brennan CJ and McHugh J accepted the Macquarie Dictionary definition of the ordinary meaning of the term ‘services’:

The term “services” has a wide meaning. The Macquarie Dictionary relevantly defines it to include “an act of helpful activity”; “the providing or a provider of some accommodation required by the public, as messengers, telegraphs, telephones, or conveyance”; “the organised system of apparatus, appliances, employees, etc., for supplying some accommodation required by the public”; “the supplying or the supplier of water, gas, or the like to the public”; and “the duty or work of public servants”.

13. The dictionary definition appropriately indicates what the word ‘services’ means when used in the EOA 1995. When used in relation to government activities, the literal meaning of the word ‘services’ should similarly be accorded its natural breadth. Furthermore, the EOA is beneficial legislation designed to promote equality, eliminate discrimination as far as possible and provide redress for people who have been discriminated against.
 When interpreting the word services, the Tribunal should take into account the beneficial and remedial objectives of the Act as equal opportunity legislation. 

14. In IW v City of Perth all of the justices of the High Court interpreted the term ‘services’ in the Equal Opportunity Act 1984 (WA)
 as having its ordinary, literal meaning.
 In that case Brennan CJ and McHugh J noted the broad meaning of the term services
 and accepted the Macquarie Dictionary definition as the basis of the term’s statutory meaning.

15. In their joint judgment in the same decision, Dawson and Gaudron JJ said the following about the breadth of the definition of ‘services’ in the context of equal opportunity legislation: 

In construing legislation designed to protect basic human rights and dignity, the courts “have a special responsibility to take account of and give effect to [its] purpose”. For this reason, the provisions of the Act concerned with discrimination in the provision of goods or services, including s 66K(1), should be construed as widely as their terms permit. In particular, “services”, a word of complete generality, should not be given a narrow construction unless that is clearly required by definition or by context.
 (emphasis added).

16. The Respondents cite the joint judgment of Brennan CJ and McHugh J in IW v Perth as authority for the proposition that when the ‘service’ in question is the exercise of a statutory power or a statutory duty it is not a ‘service’ for the purposes of equal opportunity legislation.
 The Commission submits that this is neither the correct interpretation of the judgment, nor the definition of services within equal opportunity legislation. The general descriptors “statutory power” or “statutory duty” cover a broad range of activities undertaken by government, many of which fall within the ordinary meaning of the word ‘services’, which is the meaning that it has within the Act. For example, the Commission’s own training activities and dispute resolution service are statutory functions under the EOA 2010, yet they are clearly ‘services’.

17. In terms of statutory services, the following criteria can be used to determine whether a service is being provided for the purposes of the EOA 1995:
· the service is capable of being precisely identified sufficient to relate it to the facts of the case and the issues which arise for determination.

· The service is directed to the complainant, (however, it need not be solely directed to the complainant).
  

· the activity or function is beneficial in nature, or confers a benefit in a broad sense.

· the activity or function is an operational decision or the exercise of a statutory discretion.

D. ARE WORKSAFE’S ACTIVITIES ‘SERVICES’

18. The jurisprudence on ‘services’ confirms that in each case, careful attention must be paid to determining the nature of the services in question, in order to ascertain whether they fall within the broad natural meaning of the term ‘services’ in the EOA 1995. The Commission submits that the Tribunal should avoid adopting closed categories of activities that are ruled in or out of the statutory definition but rather should simply consider whether the activities in this case fall within the ordinary meaning of ‘services’. Other cases are simply an indication of how other tribunals have performed that function in relation to the activities put before them.
19. This point is clearly illustrated by comments made by Sundberg J in Rainsford v Victoria,
 regarding the nature of government services: 
The judgments in IW are clearly dependent on the particular fact situation of that case, but some general propositions can be identified.  First, not all government functions are services, although some undoubtedly are.  Second, as the difference between Dawson, Gaudron and Gummow JJ on the one hand, and Toohey and Kirby JJ on the other hand demonstrates, the way in which the service is identified is crucial.  It is a question of fact to be determined by the situation of the particular case.

20. The Respondent contends that the functions that may be considered potential ‘services’ in this matter are:

(a) the decision of WorkSafe inspectors not to continue to investigate Ms Kavanagh’s workplace complaint or to recommend that such an investigation proceed further;

(b) the decision of WorkSafe inspectors not to bring a proceeding against Bendigo Bank for offences under the Occupational Health and Safety Act 2004 (OH&S Act); and 

(c) the decision of WorkSafe inspectors not to issue a notice under the OH&S Act, for example an improvement notice or a prohibition notice.  

21. However, framing the activities of the Respondent in terms of the conclusions reached is not all of the activity WorkSafe is involved in. There is also a process around the investigation and decision to prosecute that can be a service. The concept of services encompasses a whole process or activity, not simply the conclusions or result of that activity. Activities should not be artificially construed to avoid the application of section 42 of the EOA 1995. In IW v City of Perth five of the justices accepted that the consideration of planning permit applications (a process) either constituted, or was part of, the service.
 

22. The Commission submits that the WorkSafe activities can be characterised in a range of ways such as the process of looking into the matter, the decision of considering whether to continue an investigation, considering whether to proceed against Bendigo Bank for offences, deciding to prosecute or not, and considering whether to issue notices under the OH&S Act. 

23. Some of the functions performed by the Respondent are ‘services’ because the activity of considering whether an investigation is needed to protect employees in a workplace is a ‘helpful and beneficial activity’ that meets the needs of employees for protection from dangers in the workplace. This activity meets a community need for the regulation of workplace safety and is ‘the duty or work of public servants’, as discussed in the dictionary definition.
24. In addition to broadly fall within the ordinary meaning of the term ‘services’, the criteria set out at [17] of these submissions also suggest that at times WorkSafe provided a service to Ms Kavangh and consideration needs to be given to the different aspects of the WorkSafe role. The decision to prosecute or not is not the only activity WorkSafe carried out. WorkSafe officers carry out their workplace inspection and investigation functions in a discretionary manner, within the framework of the OH&S Act. While WorkSafe inspectors are required to carry out their functions in accordance with legislative requirements, the nature of the investigatory function requires an officer to make a decision about how to conduct an investigation, whether to further an investigation, terminate an investigation, refer a matter for prosecution, or issue a notice under section 130 of the OH&S Act. Some of these actions require ‘operational decisions’ to be taken by officers and all of these actions require the proper consideration of a legislative discretion.

25. The investigatory activities undertaken by the Respondent are common to other regulatory agencies, such as Consumer Affairs Victoria, the Australian Securities and Investments Commission, the Australian Competition and Consumer Commission and the Australian Taxation Office. 
26. In making a decision on the facts before it in this case, the Tribunal should consider the particular functions and activities in question, not rule out all statutory functions as falling within the definition of services under the EOA. This would ensure that the term ‘services’ is given its ordinary and natural meaning.

F. CONCLUSIONS

27. The term ‘services’ should be interpreted in EOA 1995 as being the same as the ordinary meaning of the word, explained in the Macquarie Dictionary.

28. While the decision to prosecute an offence is not a service under the EOA 1995, the process around an investigation can be and this should be considered by the Tribunal in this case.
16 September 2011

____________________________________________________

Sarala Fitzgerald

Senior Legal Advisor – Human Rights

Victorian Equal Opportunity and Human Rights Commission
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