RED DOT DECISION SUMMARY

The practice of VCAT is to designate cases of interest as ‘Red Dot Decisions’. A summary is published and the reasons why the decision is of interest or significance are identified. The full text of the decision follows. This Red Dot Summary does not form part of the decision or reasons for decision.
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	in the matter of
	Gembrook Views Estate Pty Ltd v Cardinia SC (Red Dot) [2017] VCAT 604

	BEFORE
	Mark Dwyer, Deputy President


	Nature of case
	Whether an ‘over 55’s’ retirement village is discriminatory against younger people (under 55) under equal opportunity legislation.

	REASONS WHY DECISION IS OF INTEREST OR SIGNIFICANCE 

	Law – issue of interpretation or application 
	PE Act s 149B; exercise of discretion not to make declarations even where other requirements for a declaration are established.

	Legislation – interpretation or application of statutory provision
	PE Act s 149B; ambit of VCAT jurisdiction; limits on jurisdiction to consider issues under Equal Opportunity Act 2010.

	Change to legislation or VPPs - whether change required or desirable
	Observations on potential planning policy implications in the use of land for a ‘retirement village’ (as defined) and the Equal Opportunity Act 2010. Matters for government consideration.


Summary

In 2008, the Council first granted a planning permit authorising the use and development of land for a 20-dwelling retirement village. At the behest of the applicant/developer, a related section 173 agreement in 2010 required that the ownership and/or occupation of the 20 dwellings be restricted to persons over the age of 55, and their spouse or widow/widower. The developer subsequently developed most of the land, and the first 10 dwellings have been separately subdivided and sold to persons over 55. 

The developer now contends that the permit and section 173 agreement require it to act unlawfully pursuant to ss 50 and 52 of the Equal Opportunity Act 2010 (EO Act) on the basis of age, and that the restriction has the effect of unlawfully discriminating against potential owners and/or occupiers under the age of 55. It sought a number of declarations, primarily under s 149B of the Planning and Environment Act 1987 (PE Act).

The decision is complex, and turns on its own unusual circumstances, but is of potential interest for the following reasons:

· It is the first known case where the Victorian Equal Opportunity and Human Rights Commission (VEOHRC) has intervened in a matter in VCAT’s Planning and Environment List, both under the EO Act and the Charter. 

· Although the Tribunal did not finally decide some of the issues arising under the EO Act, it was considered that the underlying issues in the proceeding raise potential planning policy implications in the interplay of equal opportunity legislation that seeks to prevent discrimination on the basis of age, with planning decision-making for a diversity of accommodation designed to meet the needs of the community -including through the permissible land-use of a ‘retirement village’ (as defined). 

· The VEOHRC submitted that an Over 55 requirement on the ownership of dwellings in a retirement village would likely contravene the EO Act, albeit that it was the developer (rather than the Council) that had initiated this restriction. The VEOHRC also submitted that an Over 55 requirement on the use or occupation of dwellings in the retirement village would likely contravene the EO Act, although there are some exceptions and exemptions under that Act that might conceivably apply, including the prospect (under s 75) that the discrimination is in part authorised by the planning scheme. The VEOHRC submitted that, even without an Over 55 requirement, a ‘retirement village’ could lead to indirect discrimination through its unfavourable treatment of younger people in their access to accommodation. Given an ageing population, and issues with the access of older and younger people to affordable housing, these are policy matters for consideration by government. 

· The Council strongly contested VCAT’s jurisdiction to make the declarations sought, and the decision deals in some detail with the ambit of jurisdiction under s 149B having regard to the purpose and history of that provision.

· Section 149B of the PE Act allows a person to apply for a declaration concerning ‘anything done by a responsible authority under that Act’. Whilst the grant of the permit and entry into the section 173 agreement are clearly things done by a responsible authority under the PE Act, it was considered that things done in the implementation of the permit or agreement by another person and under another Act (i.e in potential breach of the EO Act) were not within the ambit of s 149B. Even if jurisdiction existed, the matters were too remote from VCAT’s core jurisdiction in planning matters to form the basis for declaratory relief. Four of the eight proposed declarations were disposed of on this basis.

· The Tribunal found that the Council had not unlawfully requested, instructed, induced or encouraged the developer to contravene the EO Act through the grant of the permit and entry into the section 173 agreement, but had responded to particular applications and requests in relation to a lawful and permissible land-use for a retirement village.

· For one of the declarations, it was decided that VCAT did have jurisdiction to consider whether a section 173 agreement could validly deal with the ownership of land, as opposed to its use or development. The Tribunal essentially found that the 2010 agreement was for a relevant planning purpose, and that the ‘appropriateness’ of the restriction on ownership was a matter of planning merits, rather than a matter relating to the validity of the agreement.

· The Tribunal agreed with the Council submission that, even if other requirements for the making of declarations had been satisfied, VCAT should not exercise its discretion in the circumstances of this case to make the declarations sought. The reasons for this are set out in the decision, and include the developer’s conduct.
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Order

1 The application for declarations under s 149B of the Planning and Environment Act 1987 is dismissed, in part for want of jurisdiction and in part on substantive and discretionary grounds.
2 Leave is granted to the applicant to withdraw that part of its application that relates to s 39 of the Charter of Human Rights and Responsibilities Act 2006. Alternatively, the application for a declaration under the Charter is dismissed for want of jurisdiction.

3 The Tribunal directs that the Principal Registrar forward a copy of this order and reasons, in addition to the parties, to the Minister for Planning. 
4 Costs reserved.
	Mark Dwyer
Deputy President
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	Sarala Fitzgerald of counsel, instructed by Baker Jones lawyers
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INFORMATION SCHEDULE
	Land Description
	Gembrook Village, 11-15 Vista Court, Gembrook

The land is the subject of a planning permit T080447a (dated 17 December 2008, as amended on 4 November 2009) which authorises:

The use and development of the land for the purpose of 20 dwellings to be used as a retirement village (over 55’s) and associated earthworks exceeding one (1) metre (in three (3) stages) generally in accordance with the approved plan/s.

	Nature of Proceeding
	Application under s 149B of the Planning and Environment Act 1987 (Vic), seeking declarations about things done by the responsible authority under that Act.

The declarations relate to 10 lots (Lot 8 and Lots 10-18 inclusive on Plan of Subdivision PS 633872J) still held by Gembrook Views Estate Pty Ltd and/or a related entity C J Parkes Pty Ltd.

Most of the declarations relate to whether planning permit T080447a, and two section 173 agreements (respectively dated 16 December 2010 and 28 November 2011) require a breach of ss 50 and/or 52 of the Equal Opportunity Act 2010 in that they purport to require discrimination against potential owners and/or occupiers of the lots on the basis of their age.


Reasons

SECTION 1 – INTRODUCTION
What is this proceeding about?

1 Gembrook Views Estate Pty Ltd (Gembrook Views) is the developer of Land at 11-15 Vista Court, Gembrook (Land).
2 In 2008, Cardinia Shire Council (Council) first granted a planning permit T080447a (Permit)
, authorising the use and development of the Land for a 20-dwelling retirement village. The Land has since been subdivided into 20 lots pursuant to a subsequent planning permit T090672b (Subdivision Permit), and is also the subject of two section 173 agreements made in 2010 (2010 Agreement) and 2011 (2011 Agreement).  
3 In very broad terms, the Permit and the section 173 agreements collectively purport to restrict the ownership and/or occupation of the 20 dwellings to persons over the age of 55, and their spouse or widow/widower (Over 55 Requirement)
. 
4 Gembrook Views or a related entity still own 10 lots (Subject Lots)
, and has previously sought to have the Subject Lots freed from the restrictions on town planning grounds. The Council has refused these requests and applications. Although the council does not seek to maintain any control on ownership, it still seeks to have the whole of the Land ultimately developed and used as a retirement village. 
5 Gembrook Views now contends that the Permit and the section 173 agreements require it to act unlawfully pursuant to ss 50 and/or 52 of the Equal Opportunity Act 2010 (EO Act) in that they purport to require discrimination on the basis of age. Essentially, it is contended that a restriction on the ownership and/or occupation of dwellings on the Land to persons over the age of 55 has the effect of unlawfully discriminating against potential owners and/or occupiers under the age of 55.
6 Gembrook Views seeks a number of inter-related declarations to this effect, pursuant to s 149B of the Planning and Environment Act 1987 (PE Act). A consequential declaration was also sought pursuant to s 39 of the Charter of Human Rights and Responsibilities Act 2006 (Charter), but Gembrook Views advised on 11 April 2017 that it no longer sought to proceed with that Charter declaration.
7 The Council contests the proceeding on three main bases. It contends in the alternative that:

· VCAT does not have jurisdiction to make the declarations sought.

· The impugned actions of the Council do not involve any breach of the EO Act.

· As a matter of VCAT discretion, the declarations should not be made having regard to the particular circumstances of the case.  
8 An opportunity was given for further written submissions and replies by all parties after the October 2016 hearings. A total of eight additional written submissions were received by the parties over several months, leading to the Tribunal ultimately convening a further hearing in April 2017.
9 Gembrook Views only seeks the declarations in relation to the lots on the Land that it still owns itself or through a related entity (i.e. the Subject Lots). 
10 VCAT directed that notice of the proceeding be given to the owners/occupiers of the other 10 lots, effectively comprising those already residing at the part-completed retirement village. In response, 24 separate statements of grounds were filed by the owners/occupiers of those lots, members of their families, or other persons, all opposing the making of the declarations and seeking that the restrictions on the use of the Land as a retirement village be maintained. None of those filing such statements of grounds sought to become parties in the proceeding or to participate directly at the hearing (although several attended the October 2016 hearings as observers).  I have considered the statements of grounds, particularly on the issue of discretion in the granting of any declarations.
INTERVENTION OF THE VEOHRC
11 Given the nature of the proceeding, the Victorian Equal Opportunity and Human Rights Commission (VEOHRC) intervened in the proceeding, although this occurred after the October 2016 hearings
. I am not aware of any previous circumstance where the VEOHRC has intervened in a matter in the Planning and Environment List at VCAT. 
12 I had foreshadowed on the first day of the hearing that the Tribunal might consider it useful to seek a submission from the VEOHRC and/or the Minister for Planning. Whilst neither Gembrook Views nor the Council directly opposed this, they both expressed a view that this was unnecessary. Gembrook Views expressly indicated at the end of the first day of hearing that it would not be notifying the VEOHRC about the proceeding
.  I was therefore surprised that Gembrook Views unilaterally made contact with the VEOHRC the very next day and arranged for a representative of the VEOHRC to attend, without notice to VCAT or the Council, on the second day of the October 2016 hearings. 

13 The intervention of the VEOHRC has been helpful in an overall sense. However, the basis upon which the VEOHRC was notified and briefed led, at least in part, to its subsequent written submissions appearing to be based on some incomplete facts or incorrect assumptions. This also led, again in part, to the further hearing in April 2017.
14 The VEOHRC did not take a formal position on VCAT’s jurisdiction or discretion (other than in relation to a declaration sought under the Charter), but made submissions on a number of issues that it submitted VCAT should consider in the context of whether there may be a breach of the EO Act. 
Equal Opportunity Act 2010
15 Although there are a number of sections of the EO Act that are potentially relevant to this proceeding, there are three that are specifically referred to in the declarations sought by Gembrook Views and it is useful to set these out.

16 Section 50 of the EO Act sits in Division 4 of Part 4 of the Act dealing with ‘discrimination in the provision of goods and services and disposal of land’, and provides as follows:

50 
Discrimination in the disposal of land

(1)  
A person must not discriminate against another person—

(a)
by refusing to dispose of any land to the other person; or

(b) 
in the terms on which any land is offered to the other person.

(2)  Subsection (1) does not apply to the disposal or offering of a leasehold interest in land for the purpose of accommodation.

(3)  The provisions of this section apply despite anything to the contrary—

(a) 
in any Act, other than this Act or the Charter of Human Rights and Responsibilities; or

(b) 
in any document affecting or relating to the land; or

(c) 
if section 97 of the Transfer of Land Act 1958 or the Subdivision Act 1988 applies to the land, in any document created by or in relation to a service company or owners corporation referred to or established under either of those Acts in relation to the land.

(4)  A person is not personally liable for breach of any covenant or obligation contained in any document referred to in subsection (3) if the person would have contravened this section if the person had complied with the covenant or obligation.
17 Section 52 of the EO Act sits in Division 5 of Part 4 of the Act dealing with ‘discrimination in accommodation’, and provides as follows:
52 
Discrimination in offering to provide accommodation

A person must not discriminate against another person—

(a) 
by refusing, or failing to accept, the other person's application for accommodation; or

(b) 
in the way in which the other person's application for accommodation is processed; or

(c)
in the terms on which accommodation is offered to the other person.

18 Given ss 50 and 52 of the EO Act are both within Part 4 of the EO Act, it is common ground that ‘age’ is one of the attributes on the basis of which discrimination is prohibited
. Those familiar with the EO Act will nonetheless be aware that the Act contains a number of exceptions to and exemptions from the prohibition on discrimination.
19 Section 105 of the EO Act sits in Division 2 of Part 7 of the Act dealing with ‘authorising or assisting discrimination’, and provides as follows:

105 
Prohibition of authorising or assisting discrimination

A person must not request, instruct, induce, encourage, authorise or assist another person to contravene a provision of Part 4 or 6 or this Part.
20 It is common ground that, for the purposes of s 105 of the EO Act, the Council is a ‘person’ potentially capable of authorising or assisting discrimination. I note for the record that, having regard to s 7 of the EO Act, any breach of s 105 by the Council would not itself constitute direct or indirect discrimination. This provision exists in a quite separate Part of the EO Act and is directed against a person or body that in some way promotes discrimination by another person.

21 Given that the Permit and the 2010 Agreement arose before the commencement of the EO Act in 2011, the applicant sought leave during the hearing to amend its grounds to also refer to s 98 of the Equal Opportunity Act 1995, which is in substantially similar terms to s 105 of the current EO Act. For the record, I note that the Equal Opportunity Act 1995 also contained provisions in ss 47 and 49 of that Act that were in similar terms to what exists now in ss 50 and 52 of the EO Act.
THE DECLARATIONS SOUGHT BY GEMBROOK VIEWS

22 The specific declarations sought by Gembrook Views pursuant to s 149B of the PE Act are that
:
(1) The Permit unlawfully requires owners of properties built on the Land to discriminate by refusing any applications for accommodation from people who are under 55 years old, in breach of s 52 of the EO Act.

(2) The 2010 Agreement made pursuant to the Permit unlawfully requires that any dwellings built on the Land shall only be owned or occupied by people aged 55 years or over, in breach of ss 50 and 52 of the EO Act.
(3) The 2010 Agreement is ultra vires the section 173 agreement making power, as confined by s 174 of the PE Act, because the 2010 Agreement restricts ownership of the Land, not use or development of the Land.
(4) The 2011 Agreement made pursuant to the Subdivision Permit unlawfully requires that lots 5-20 (inclusive) on the Land may only be developed in accordance with conditions in the Permit which requires owners of properties to discriminate by refusing any applications for accommodation from people who are under 55 years old, in breach of s 52 of the EO Act.

(5) The 2011 Agreement therefore unlawfully requires that any dwellings built on the Land shall only be owned or occupied by people aged 55 years or over, in breach of ss 50 and 52 of the EO Act.

23 A sixth declaration under s 149B of the PE Act had also been included in the original application. At the hearing, Gembrook Views sought leave to amend it. In its written submissions on 16 January 2017, this declaration was reframed into two separate declarations (albeit differently to what had been sought at the hearing) as follows:

(6) In issuing the Permit and entering into the 2010 Agreement, the Council has unlawfully requested, instructed, induced or encouraged Gembrook Views to contravene ss 47 and 49 of the Equal Opportunity Act 1995 (i.e. the predecessor of the EO Act), in breach of s 98 of the Equal Opportunity Act 1995.
(7) In entering into the 2011 Agreement and by refusing Gembrook Views’ request dated 23 December 2015 to end the 2010 Agreement and the 2011 Agreement, the Council has unlawfully requested, instructed, induced or encouraged Gembrook Views to contravene ss 50 and 52 of the EO Act, in breach of s 105 of the EO Act.

24 As indicated, Gembrook Views had also sought a consequential declaration pursuant to s 39 of the Charter that:
(8) In issuing the Permit and entering into the 2010 Agreement and the 2011 Agreement, the Council has breached s 38(1) of the Charter by failing to give proper consideration to the right to equality and failing to act consistently with that right.
25 The proposed Declarations 1 to 8 above are therefore the declarations before me, although Gembrook Views indicated at the hearing on 11 April 2017 that it no longer sought to pursue Declaration 8.
Implications for planning policy 

26 It will become apparent later in these reasons that I consider that VCAT lacks jurisdiction under s 149B of the PE Act to consider the key issue that underscores many of the declarations, namely whether a restriction on the ownership or occupation of land for a ‘retirement village’, with or without a specific ‘Over 55 Requirement’, leads to discrimination against younger people on the basis of age for the purpose of the EO Act.

27 Given the unusual circumstances of this proceeding, it may be no bad thing that this proceeding does not seek to finally resolve that issue.

28 However, I consider that the underlying subject matter of the declarations has possible implications for future planning policy and statutory planning decision-making for ‘retirement villages’ in Victoria, which may benefit from regulatory clarification. There are perhaps also potential implications for existing planning permits and section 173 agreements for retirement villages. Accordingly, I propose to make some general observations about that later in these reasons. 
Section 2 - BACKGROUND facts and context
29 Before turning to the specific issues of jurisdiction, the declarations, and discretion, it is useful to set out some further background material. Some of this is drawn from the Statement of Agreed Facts filed by the parties, supplemented by material included in the Tribunal book or in a party’s submissions.
Planning scheme context

30 Gembrook Views and the Council are agreed that the Cardinia Planning Scheme contains a variety of planning policies and provisions that seek to facilitate the provision of a diversity of accommodation within the municipality to meet the present and future needs of the local community. 
31 For the purposes of this proceeding, I also note the following particular planning scheme policies and provisions referred to in the Council’s material, although these are by no means exhaustive of the policies and provisions that may be relevant to the development and use of the Land as a ‘retirement village’:
· Clause 16 of the State Planning Policy Framework contains strategies and objectives to provide for a range of housing types to meet increasingly diverse needs. This includes the delivery of an adequate supply of land or redevelopment opportunities for residential aged care facilities, and enabling older people to live in appropriate housing in their local community.
· Clause 21 of the Local Planning Policy Framework recognises the demand for specialist design housing, including housing for the aged, and people with a disability or mobility issues. There are strategies to encourage the provision of housing to cater for groups within the community with specific housing requirements. These include the development of appropriately located and designed accommodation for the aged, and development that supports ageing in place including adaptable housing.

· Specifically, clause 21.03-3 seeks to provide for sustainable and functional townships (such as Gembrook) through limiting residential development unless provided for in a township strategy, whilst at the same time encouraging opportunities for ‘over 55’ and aged housing within the townships.

· The ‘Gembrook Township Strategy’ is an adopted Council strategy that has been formally incorporated into the Cardinia Planning Scheme (via Amendment C167). At clause 4.10, the strategy notes that, as at June 2011:

There is an express need in Gembrook for housing options for those of retirement age. …

Small dwellings on smaller lots to meet this need would be best located in the centre of the township to ensure easy access to Main Street services as well as to keep the impact on the surrounding landscape to a minimum. 

· At clause 4.11 of the Gembrook Township Strategy, the strategy notes that there is a lack of diversity of housing types and lot sizes in Gembrook ‘… which is particularly problematic for those entering retirement age’.  At clause 4.12, there is an objective to establish housing opportunities within the town centre which allow the community to age in place.
32 I note in passing that the Land at 11-15 Vista Court is located proximate to the town centre and a short distance from Main Street.
33 The Cardinia Planning Scheme contains a number of state-wide land use terms that relate to ‘accommodation’. There are more than 20 such terms, which reflects the diversity of accommodation facilitated through planning schemes in Victoria. Apart from common terms such as ‘dwelling’, there are also specifically targeted land use terms such as ‘retirement village’ and ‘residential aged care facility’. A ‘retirement village’ is defined in clause 74 as:

Land used to provide permanent accommodation for retired people or the aged and may include communal recreational or medical facilities for residents of the village.

34 The planning scheme does not provide a definition of what comprises ‘retired people or the aged’. I note in passing that, whilst a retirement village may include communal, recreational or medical facilities, there is no requirement under the planning definition for this to occur. A retirement village can be established, for planning purposes, by the provision of accommodation alone.
35 Within the Cardinia Planning Scheme, the Land at 11-15 Vista Court is presently zoned ‘Neighbourhood Residential Zone’. In 2008, when the Permit was granted, the Land was zoned ‘Residential 1’
.  In 2008, and continuing through to the present time, a ‘retirement village’ has always been a Section 2 (permit required) use under relevant zoning in relation to the Land. 
The Retirement Villages Act 1986
36 Certain retirement villages in Victoria are governed by the Retirement Villages Act 1986.  Due to the ownership structure and the absence of specific services for the care or benefit of residents, the Land comprising the ‘Gembrook Village’ at 11–15 Vista Court is not governed by this Act. 
37 However, Gembrook Views referred in passing to the Retirement Villages Act 1986, which contains definitions to the following effect:

· a ‘retirement village’ is a community, the majority of which is retired persons who are provided with accommodation and services … ; and

· a ‘retired person’ means a person who has attained the age of 55 or has retired from full-time employment, and the spouse or domestic partner of such a person, and (if the initially retired person has died) the person who was the spouse or domestic partner the deceased person.

38 The definition of a ‘retired person’ under that Act is broadly consistent with that used in the ‘Over 55 Requirement’ in the Permit and the 2010 Agreement. 

39 The fact that the use of the Land in Gembrook does not constitute a ‘retirement village’ (as defined) for the purpose of the Retirement Villages Act 1986 does not mean that it is not properly characterised as a ‘retirement village’ (as differently defined) for the purpose of the Cardinia Planning Scheme.
The Permit and Section 173 agreements

40 On 15 July 2008, consultant Robert Long
 applied on behalf of Gembrook Views for a planning permit for the ‘Construction of Aged Residential Development of 20 dwellings …’ on the Land. The application material indicated that: ‘The contracts for each unit will require all purchasers and/or occupiers to be 55 years of age (minimum); these will be to council approval)’.
41 Public notice was given of the permit application. There were three objections. 

42 On 3 October 2008, Gembrook Views’ lawyer wrote to the Council in the following terms:

We have to hand a number of written objections to the above town planning permit application with instructions to respond on the issue of the adequacy of restrictions on the use and ownership of lots to be sold within the designated “Retirement Village” aspect of the development.

By way of response, please find enclosed a copy of the wording of our client’s proposed restrictive covenant over the lots concerned, which covenant prohibits the ownership or occupation of any dwellings on these lots by persons over the age of 55 years. Such covenants are, in our experience, common in these types of developments and legally enforceable by residents on neighbouring properties.

We trust that this aspect of the development suitably allays the fears of objecting residents.

43 Accordingly, although Mr Long had used the words ‘Aged Residential Development’ on the permit application form, there is an acknowledgement by Gembrook Views’ lawyer that what was being sought, in planning terms, was a ‘retirement village’. A ‘retirement village’ is a common form of land-use then (and still) defined in Victorian planning schemes. 
44 There was also a representation from Gembrook Views’ lawyer that a covenant for an ‘Over 55 Requirement’ on both ownership and occupation was both common and lawful. 
45 Mr Long also wrote to the Council on the same day, 3 October 2008, indicating that the proposed development would be very much a controlled proposal, and subject to the draft covenant. He indicated that most occupants would be down-sizing, and that the fact that some of the proposed dwellings contained three bedrooms was to allow for couples to have separate bedrooms if ill, and to allow for a room for a computer or sewing etc. Mr Long also emphasised, in response to two objections about parking and vehicle access, that the fact that the dwellings will be occupied by ‘seniors’ would mean that the usual situation would be that at least 50% of the units would likely have only one car. There is a clear acknowledgement that the parking and vehicle access should be assessed differently (despite some dwellings having three bedrooms) because of the proposed occupation by retired or aged persons.
46 A detailed officer report was prepared for the Council. This report refers to the use of the Land for the purpose of a ‘retirement village (over 55’s)’ and recommends that the covenant be provided by way of a section 173 agreement
 ‘to ensure that only people 55 years and over live within the retirement village’. The report references a VCAT decision where a similar requirement was made by way of permit condition
. The officer report also refers to Mr Long’s responses about the need for some three-bedroom dwellings for seniors, but with the likelihood that they will have only one car and that ‘as a result’ there is ample room for cars on the site. 

47 Interestingly, and perhaps importantly, the officer report and the recommended condition (set out below) refer only to a proposed restriction on the ‘use/occupation’ of the Land as a retirement village with an Over 55 Requirement, rather than to the additional restriction on ‘ownership’ also proposed by Gembrook Views.  
48 Planning permit T080447 was first granted by the Council on 17 December 2008. It was amended on 4 November 2009 to allow staging of the development. The amended permit T080477a (i.e. the Permit) authorised:

The use and development of the Land for the purpose of 20 dwellings to be used as a retirement village (over 55’s) and associated earthworks exceeding one (1) metre (in three (3) stages) generally in accordance with the approved plan/s.
49 Condition 7 of the Permit provides as follows:

Prior to the commencement of the development, the permit holder must enter into a Section 173 Agreement with the responsible authority to specify that the Land must only be used for the purpose of a retirement village for persons of an age 55 years or over, or persons who are the spouse of a person who has reached the age of 55 years or the widow or widower of a spouse who was a resident. The form and content of the agreement must be to the satisfaction of the responsible authority, and all costs relating to the preparation and registration of the agreement on title must be met by the permit holder.
50 On 12 June 2009, Gembrook Views provided the Council with a draft section 173 agreement prepared by its lawyer. Clause 2.1 of the draft agreement provided that:
The Owner covenants with the Council that:

(a) 
the Land shall only be used for the purpose of constructing a retirement village and that any dwellings constructed on the Land shall only be owned and/or occupied by:

(i) persons aged 55 years or over;

(ii) persons who are the spouse of a person who was reached the age of 55 years or over; or

(iii) persons who are the widow or widower of the spouse of a person who was previously a resident and had attained the age of 55 years or over; and

(b) the Owner shall not sell, transfer, dispose of, assign, further mortgage or otherwise part with possession of the Land or any part of the Land without providing to its successors on title a copy of this Agreement.

51 Again, I note that the permit condition imposed by the Council had only required that the section 173 agreement restrict the ‘use’ of the Land to over 55’s (or their spouse etc.), rather than ownership. It is Gembrook Views that continues to be the instigator of a covenant proposing a control on ownership to over 55’s.
52 There were some minor amendments to the draft agreement, but not in relation to the clause 2.1 set out above. The section 173 agreement was executed by Gembrook Views (and the National Australia Bank, as mortgagee) on 16 December 2010, and registered on the title to the Land on 21 December 2010. This became the 2010 Agreement.
53 On 12 October 2009, Gembrook Views had also made application for the Subdivision Permit. That permit T090672 was first granted by the Council on 24 February 2010 and amended twice on 22 June 2010, and 22 August 2011. The Subdivision Permit (as amended) authorised the subdivision of the Land into 20 lots in four stages. 
54 To avoid the Land being subdivided into 20 lots under the Subdivision Permit, but not then developed in accordance with the Permit, the Council imposed a common condition requiring a section 173 agreement to tie the subdivision to the proposed development, or at least that part of the development which had not by then been commenced (i.e. in this case lots 5-20, as dwellings on lots 1-4 had already been developed and sold). Condition 6 of the Subdivision Permit (as amended) therefore provided that, prior to the issue of the statement of compliance for the subdivision, Gembrook Views enter into an agreement with the Council to the effect that:

The development of lots 5-20 (inclusive) indicated on the plan of subdivision shall be in accordance with approved plans forming part of planning permit T080447b or any amendments to the plans approved by the responsible authority.

55 The Council’s lawyer prepared a section 173 agreement which was executed by Gembrook Views on 28 November 2011, and registered on 2 December 2011. This became the 2011 Agreement. Clause 3.1 of the 2011 Agreement provided that:

Except with the Council’s prior written consent the Owner:

3.1.1 
may only develop the Subject Land in accordance with the Development Permit and the conditions of the Development Permit; and

3.1.2   must not, upon completing the development in accordance with the Development Permit, alter or extend or otherwise change the development
.

56 I note in passing that both condition 7 on the Subdivision Permit, and the 2011 Agreement, purport to restrict ‘development’ under the Permit rather than use, ownership or occupation.

57 At the hearing on 11 April 2017, counsel for Gembrook Views expressed a view that, given the separate dwellings that now exist on separate lots in separate ownership, the use of the land was not (or no longer) for a ‘retirement village’. Indeed, it seems that Gembrook Views is now seeking to undermine the intent of the original Permit in the very manner that the Council was seeking to avoid through its requirement for the 2011 Agreement.
The current status of the Land and Permit
58 The Land at 11-15 Vista Court, Gembrook now comprises Lots 1-20 inclusive on Plan of Subdivision PS 633872J.  The plan of subdivision was registered on 21 December 2011.
59 On 1 February 2013, at the request of Gembrook Views, the Council extended the time for completion of the development under the Permit until 17 December 2014. The Council has granted a number of additional extensions, with the time for completion of the development under the Permit currently extended through to 17 December 2018
.  

60 In the period up to November 2014, 10 lots were developed and sold to third parties. The other 10 lots (Lots 8 and 10-18 inclusive on Plan of Subdivision PS 633872J (i.e. the Subject Lots)) were still held by Gembrook Views or a related entity C J Parkes Pty Ltd as at 16 January 2017.  As I have indicated, it is only these Subject Lots in respect of which the declarations are sought.
61 On 20 November 2014, Gembrook Views and C J Parkes Pty Ltd lodged an application with the Council to amend the Permit and the 2010 Agreement. The proposed amendment sought to have only the 10 lots already developed and sold required to be used as a ‘retirement village’, and to have only those 10 lots subject to the covenant in the 2010 Agreement. Effectively, the Subject Lots still held by Gembrook Views and C J Parkes Pty Ltd were proposed to be developed and used as unrestricted ‘dwellings’. The application was made on planning grounds, and there was no mention of the EO Act.
62 The application was advertised and 52 objections were received, including concerns that the development of the Land had been approved and marketed to the public as a retirement village for people over the age of 55, and many of the existing owners wanted to maintain that restriction and did not consent to the amendment.
63 On 7 May 2015, the Council issued a notice of decision to refuse to amend the Permit. On 3 July 2015, Gembrook Views and C J Parkes Pty Ltd made application to VCAT (in proceeding P1395/2015) to review that decision. Some 30 statements of grounds were filed by objectors (including statements of grounds by many who have also objected in this proceeding). On 18 December 2015, Gembrook Views and C J Parkes Pty Ltd unilaterally withdrew this first VCAT proceeding. 
64 On 23 December 2015, Gembrook Views’ lawyer wrote to the Council. This was the first occasion, seven years after the Permit was first granted, upon which Gembrook Views made allegations about a possible breach of the EO Act, and that Gembrook Views may seek declaratory relief at VCAT. Because this letter is expressly referred to in the now proposed Declaration 7, I note that:
· the letter refers only to the 2010 Agreement and not to the 2011 Agreement;

· the letter refers only to a potential breach by Gembrook Views or its successors of s 50 of the EO Act (i.e. relating to ownership, or the disposal of land) and not to s 52 (i.e. relating to accommodation, or the occupation of land) now included in the declarations;

· the letter claims that Gembrook Views would not be liable for any breach of s 50 of the EO Act, by reference to s 50(4);

· the letter only refers to the Council being in potential breach of s 105 of the EO Act, and does not suggest that the Council has itself acted unlawfully in breach of s 50;
· the letter does not request the Council to end either the 2010 Agreement or the 2011 Agreement, albeit that it seeks that the covenant be removed from the Permit and the 2010 Agreement;

· the letter threatens action under the Charter and EO Act, but not under the PE Act.

65 Indeed, the Council’s lawyer responded on 28 January 2016 indicating that the use of the land as a ‘retirement village’ had been proposed by Gembrook Views itself, and the Council continued to support the operation of the 2010 Agreement and considered that it served a legitimate purpose. The letter indicated that it was not precisely clear what Gembrook Views was asking of the Council, and sought that Gembrook Views indicate the statutory power through which it proposed to make application to VCAT.

66 There is no evidence of any response to the Council lawyer’s letter. Instead, on 29 March 2016, Gembrook Views filed the current application at VCAT. 
67 On 24 August 2016, the Council’s lawyers made an ‘open’ offer to settle the proceeding on terms that included its support in-principle to amend the 2010 Agreement to remove any restriction on ownership. I mention this because the settlement offer is specifically included in the Statement of Agreed Facts filed by the parties, and the settlement offer highlights an important distinction between ownership and use/occupation. The Council maintained this same position at the hearing. Essentially, its position is that it has only ever sought to regulate the development and ‘use’ of the Land as a retirement village. As indicated earlier, the Permit only refers to the restriction on use, and not to ownership. It is Gembrook Views that has always been the instigator of a covenant restricting ownership to over 55’s.
68 The Council offer has been rejected by Gembrook Views, whose own ‘open’ offer maintained a position that the Subject Lots it still owns or controls should be freed from any restriction, and that the Council should support in-principle the ending of the agreements entirely in relation to the Subject Lots. The Council has, in turn, rejected that offer.
69 In relation to the Subject Lots, the Council advised on 16 January 2017 that:

· as at 31 December 2015, dwellings had been substantially completed on four of the 10 lots still owned or controlled by Gembrook Views; namely lots 8, 10, 14 and 15, but the other six lots remained undeveloped at that time; and

· as at 20 November 2016 (the date of the most recent NearMap aerial photograph of the area), it appears that dwellings have been substantially constructed on lots 17 and 18, and commenced on lot 16, but lots 11, 12 and 13 remain undeveloped at that time.

70 On 16 January 2017, Gembrook Views confirmed that:

· Gembrook Views still owns lots 8, 10, 11, 14 and 15; 

· a related entity C.J. Parkes Pty Ltd still owns lots 12, 13, 16, 17 and 18;

· Colin James Parkes is the sole director, company secretary and shareholder of both entities; and

· Gembrook Views is currently undertaking construction of units on the undeveloped lots in accordance with the Permit and intends to have complied with all the terms of the Permit prior to 18 December 2018.
71 At the hearing on 11 April 2017, Gembrook Views’ counsel indicated that a further lot had been sold, but was unable to identify which lot or provide further details. It is possible that there are therefore now only 9 lots remaining as the Subject Lots. Given the outcome in the proceeding, nothing material will turn on this.
SECTION 3 – consideration of the declarations 

INTRODUCTORY COMMENTS

Section 149B of the PE Act
72 Given the seven main declarations are sought by reference to s 149B of the PE Act, it is useful to set out that provision:

149B 


General application for declaration

(1)  
A person may apply to the Tribunal for a declaration concerning—

(a) 
any matter which may be the subject of an application to the Tribunal under this Act; or

(b) 
anything done by a responsible authority under this Act.

(2)  On an application under subsection (1), the Tribunal may make any declaration it thinks appropriate in the circumstances.

(3)  The Tribunal's power under this section is exercisable only by a presidential member of the Tribunal
.
73 Gembrook Views relies upon the second limb in s 149B(1) to found jurisdiction in this proceeding; namely ‘anything done by a responsible authority under [the PE] Act’.

74 As will be seen in these reasons, the challenge to VCAT’s jurisdiction, and the appropriateness of making any declaration as a matter of the Tribunal’s discretion, are both as contentious an issue in this proceeding as the underlying merits of the proposed declarations. 

Jurisdiction

75 As a preliminary comment in relation to jurisdiction, it is trite to observe that VCAT is a creature of statute and derives its jurisdiction solely from its enabling enactments such as the PE Act. VCAT is subject to any terms or conditions placed on its jurisdiction by the enabling enactment. An applicant cannot simply lodge an application under one provision of an enabling enactment and then seek to invoke VCAT’s jurisdiction under every section of that Act or other Acts. VCAT’s jurisdiction must be properly engaged and identified with a degree of precision
. It is the ‘first duty’ of a court or tribunal to determine its jurisdiction, and jurisdiction cannot be conferred by agreement, by a party failing to take or argue a jurisdictional point, or because it might seem desirable to do so
. Whether certain provisions of a relevant enabling enactment apply, in terms of VCAT’s jurisdiction, depends upon the meaning of those provisions, which is to be determined according to the ordinary principles of statutory interpretation
. 

76 Here also, the Council expressly contests jurisdiction on a number of grounds. 

77 Clearly, VCAT’s jurisdiction depends upon the specific declarations sought, and the circumstances of the case, and the outcomes differ in this proceeding as between the various proposed declarations that Gembrook Views has sought. Accordingly, I will deal with the specific issues of jurisdiction separately for each declaration.

DECLARATIONS 1 & 2

78 The proposed Declarations 1 and 2 are that:

(9) The Permit unlawfully requires owners of properties built on the Land to discriminate by refusing any applications for accommodation from people who are under 55 years old, in breach of s 52 of the EO Act.

(10) The 2010 Agreement made pursuant to the Permit unlawfully requires that any dwellings built on the Land shall only be owned or occupied by people aged 55 years or over, in breach of ss 50 and 52 of the EO Act.

Challenge to jurisdiction

79 VCAT’s jurisdiction to consider Declarations 1 and 2 is problematic. As I have indicated, s 149B(1)(b) of the PE Act allows a person to apply to VCAT for a declaration concerning ‘anything done by a responsible authority under this Act’ (i.e. under the PE Act). This is the limb of s 149B that Gembrook Views relies upon to found jurisdiction for Declarations 1 and 2. There is thus a threshold question as to whether Declarations 1 and 2 really concern a thing done by a responsible authority under the PE Act.
Things done by a responsible authority under the PE Act?

80 Gembrook Views relies upon 11 ‘things done’ by the Council, in its capacity as a responsible authority under the PE Act, as part of its argument to found jurisdiction for all of the seven declarations sought under s 149B
. These essentially relate to the issue of the Permit, the issue of Subdivision Permit, and the entry into the 2010 Agreement and the 2011 Agreement. Five of these 11 ‘things done’ are relevant to Declarations 1 and 2; namely:

· issuing the Permit containing condition 7;

· issuing an amended Permit containing condition 7;

· entering into the 2010 Agreement;

· requiring Gembrook Views to enter into the 2010 Agreement as a condition of the Permit; and 

· requiring Gembrook Views to cause the 2010 Agreement to be registered on the titles to the Subject Lots. 

81 Gembrook Views states that these ‘things done’ are sufficient to enliven jurisdiction under s 149B of the PE Act. At the October 2016 hearing, the Council had purported to concede this, whilst challenging the jurisdiction on other grounds. However, following questions from the Tribunal, and subsequently at the hearing on 11 April 2017, the Council revised its position and strongly contested that jurisdiction arose for Declarations 1 and 2 on this basis.
82 It is true that the granting of the Permit and the entry into the 2010 Agreement (and related matters) are things done by a responsible authority under the PE Act, at least in the sense of the exercise of statutory powers and functions under the PE Act, the following of processes under the PE Act, and the consideration of relevant planning matters under the PE Act and planning scheme. 

83 But does it follow that every matter arising from those actions of the Council, or every consequence or implementation of those actions, direct or indirect, is a thing also done ‘by a responsible authority’ and ‘under the PE Act’ and capable of forming the subject matter of a declaration under s 149B?  I think not. I consider that there is a proper distinction to be drawn between:

· things done (or purportedly done) by a responsible authority itself in the exercise of its planning powers and functions under and pursuant to the PE Act itself, having regard to the purpose and objectives of the PE Act, and

· things done by a person other than the responsible authority in the implementation of a planning decision by the responsible authority, or other matters that arise more generally under other legislation. 

84 As will be seen, Declaration 3 is perhaps an example in the first category above, but I consider that Declarations 1 and 2 fall into the second category.

85 In my opinion, whilst the second limb of the declaration-making power in s 149B(1) of the PE Act is wide in its ambit
, as the case law suggests, it is not unlimited.  

86 This position is bolstered by the principles in decisions such as Project Blue Sky v Australian Broadcasting Authority
. First, a court or tribunal construing a statutory provision must strive to give meaning to every word of the provision
. Here, the reference in s 149B(1)(b) is not to ‘things done’ generally, but to anything done by a responsible authority and under this Act (i.e. under the PE Act). Secondly, a court or tribunal construing a statutory provision has a duty to give the words the meaning the legislature is taken to have intended them to have
.. This means that regard must be had to the context of the provision, having regard to the overall purpose and objectives of the governing legislation within which the provision is found. A provision expressed in very general terms may thus be subject to an implied limitation on its application, having regard to the governing legislation
. 

87 I will refer, in relation to Declaration 3, to the legislative history of s 149B, and the promotion of VCAT as a one stop shop in relation to planning matters and the judicial review of the decisions or actions of a responsible authority under the PE Act. However, there is nothing in that legislative history, or in the purpose and objectives of the PE Act, that suggests that s 149B was intended to have the wider ambit contended for by Gembrook Views in this proceeding in relation to Declarations 1 and 2.

88 Here, what is really being alleged in Declarations 1 and 2 is that the owners of the Subject Lots (and their successors) may be required to discriminate in relation to future owners or occupiers of dwellings on those lots. That is not something that will be done by the Council, as responsible authority under the PE Act, in the exercise of any power or function under the PE Act. Rather, if discrimination arises at all, it will be done by another person, and under the EO Act. Gembrook Views’ letter to the Council on 23 December 2015 (when the EO Act issue was first raised) essentially concedes as much. Nowhere does Gembrook Views allege that the Council will itself contravene ss 50 or 52 of the EO Act.  

89 This view is also bolstered by the EO Act itself. The EO Act clearly differentiates between the act of discrimination by a person (having regard to the meaning of ‘discrimination’ in s 7 of the EO Act, and the specific contraventions referred to in s 7(1)(b) and Parts 4 and 6 of the EO Act), and the assisting or authorising of discrimination by another person. The latter is dealt with quite separately in s 105 of the EO Act (and is raised separately in Declarations 6 and 7 in this proceeding).  

90 Here, at most, it might be said that the Council may have ‘authorised’ another person to contravene ss 50 or 52 of the EO Act. But the alleged contraventions of ss 50 or 52 referred to in Declarations 1 and 2, by persons other than the responsible authority, are clearly not things done ‘by the responsible authority’ or ‘under the PE Act’. They are matters to be dealt with in accordance with their own regulatory regime. (Indeed, s 106 of the EO Act provides its own quite separate remedy in relation to a person who assists or authorises discrimination by another person). In my opinion, they are not matters within the intended purview of s 149B of the PE Act.  
91 Whilst the extent of things that may be planning-related or of a town planning character is very broad, planning decision-making (in terms of the things done by a responsible authority under the PE Act) is not the basis for addressing all societal issues arising from a planning decision, or dealing with all regulatory issues arising under any and all legislation
.  

92 There are many matters where there is a requirement for a planning permit and a requirement to obtain a separate regulatory approval, or to comply with another Victorian law, as part of the development or use of land in addition to and/or separately from the obtaining of a planning permit. That does not of itself make those other matters justiciable under the PE Act, or the subject of a declaration under s 149B. 
93 The Council referred to the Subdivision Act 1988, the Local Government Act 1989, the Heritage Act 1995, the Gambling Regulation Act 2003, the Aboriginal Heritage Act 2006, and the Building Act 1993. There are many other Acts that have a close functional inter-relationship with the PE Act. However, in terms of compliance, they operate in their own legislative environment, and none have formed the primary basis of a proceeding under s 149B.

94 For example, if a person obtains a planning permit for a hotel, it would be unlawful to use or operate the hotel through the service of liquor, without a liquor licence also being obtained under the Liquor Control Reform Act 1998. Any breach of liquor laws would be justiciable under that latter Act, and not under s 149B of the PE Act just because the hotel had also been authorised (for planning purposes) through a permit under the PE Act. As another example, a person may obtain a planning permit for an office building. It would be unlawful to construct the office building without a building permit under the Building Act 1993 and/or the relevant building regulation. Moreover, the relevant building regulations may require that certain standards (including, for example, disabled access) be met unless a waiver or modification is obtained through the Building Appeals Board. A failure to obtain the waiver or modification, would be dealt with under the Building Act 1993. Similarly, if the Building Appeals Board refused to grant the waiver or modification, the potential breach of the building regulations would be justiciable under the Building Act 1993, and not under s 149B of the PE Act just because the office had also been authorised (for planning purposes) through a permit under the PE Act. This would be the case even if the non-compliance with the building regulations, without the waiver or modification, was known at the time the planning permit was granted.
95 In similar fashion, a person obtaining a planning permit for a retirement village may also need to operate the retirement village in accordance with the EO Act. Section 89 of the EO Act provides for a person to obtain an exemption from the Act in certain circumstances. Accordingly, if Gembrook Views really believed that its operation of the retirement village in the manner contemplated by the Permit would breach ss 50 or 52 of the EO Act, it could seek a relevant exemption. The failure to obtain an exemption, the refusal of an exemption, or any corresponding breach of the EO Act would be justiciable under the EO Act, and not under s 149B of the PE Act just because the retirement village has also been authorised (for planning purposes) through a permit under the PE Act. 
96 The Council had researched all of the decisions of VCAT under s 149B cited in Lexis ‘Planning and Environment Victoria’ (including decisions stretching back to 1998), and all of the decisions of VCAT under s 149B reported on Austlii over the past three years.  None of these decisions relate to a question of compliance or non-compliance with any law apart from the PE Act itself. All relate to decisions or actions of a responsible authority under the PE Act. Conversely, Gembrook Views did not provide any authority that suggested that s 149B(1) of the PE Act is capable of being interpreted, or had ever been used, in circumstances analogous to those arising in this proceeding for Declarations 1 and 2.

97 There is perhaps an exception worth mentioning. There are cases, albeit under s 39 of the PE Act, where VCAT has entertained an application for a declaration that a Council decision under the PE Act is unlawful or invalid, on the basis that the Council has not complied with its proper procedures under the Local Government Act 1989 in making its decision, or through a general challenge on established administrative law grounds. The distinguishing factor, in the context of any parallels for a declaration under s 149B, is that such matters still very directly concern a thing done by a responsible authority ‘under the PE Act’. That is different to the situation here, under the EO Act.

98 Importantly, here, Gembrook Views does not allege for the purpose of Declarations 1 and 2 that the Council was acting beyond power, or not in accordance with its powers and functions under the PE Act, in the grant of the Permit. Gembrook Views emphasised on more than one occasion that it was not seeking to attack the planning scheme itself, nor the existence of a ‘retirement village’ as a lawful and permissible land-use under the planning scheme. In this context, it is difficult to see how a possible future breach of the EO Act by another person in the implementation of a lawful planning decision is a thing done by a responsible authority under the PE Act. 

99 I was referred by the Council to the decision in Calabro v Bayside CC
, which considered the legislative history and purpose of s 149B of the PE Act shortly after its introduction. There were two aspects to that proceeding, and the Council referred me to a lengthy extract towards the end of that decision
. At an initial level, the Tribunal found that s 149B should be given a wide interpretation, and could extend to a declaration relative to conditions proposed by responsible authority in a notice of decision to grant a permit, albeit that the permit had not issued. It clearly related to a thing done by a responsible authority under the PE Act. The Tribunal further considered that, where the validity of a proposed condition depended upon a view as to the state of fact or law relative to a piece of land, a declaration relative to those issues of fact and law, as they pertain to that land, is likewise still a matter concerning what the responsible authority has done, and capable of being considered under s 149B. This demonstrates the potential width of s 149B.

100 This scenario was then distinguished from a second aspect, namely the consequences of the proposed condition in terms of any potential compensation entitlement to an affected party. Counsel in that case conceded, and Deputy President Macnamara found, that such a matter was too remote to fit even within the wide declaratory powers of s 149B. It was said that, even if it was within the power under s 149B, as a matter of discretion it would be inappropriate to deal with such a matter ‘so far from the Tribunal’s central core jurisdiction in planning matters’
.

101 I agree with the distinction drawn in Calabro. I consider that a similar situation prevails here. Declarations 1 and 2 relate to things that may be done by a person other than the responsible authority in the implementation of a planning decision by the responsible authority, and arise primarily under the EO Act which operates in a different legislative environment. The potential breach of ss 50 or 52 of the EO Act by other people is too remote to fit within the wide declaratory powers of s 149B. As will be seen, consistently with Calabro, and even if jurisdiction existed, as a matter of discretion it would be inappropriate to deal with Declarations 1 and 2 on the basis sought.

102 It follows from all of the above that I find that VCAT has no jurisdiction to consider Declarations 1 and 2 under s 149B of the PE Act. 

Other issues concerning jurisdiction for Declarations 1 and 2
103 Gembrook Views contended that jurisdiction should be exercised under s 149B of the PE Act because no alternative remedies existed. I am not sure that the underlying premise for this argument is correct. For example, in an earlier VCAT proceeding, Gembrook Views sought and then unilaterally withdrew a prior application to amend the Permit to remove the ‘Over 55 Requirement’. In other respects, the limited opportunity that arises for a party bound by a section 173 agreement to seek to amend the agreement is a matter of clear Parliamentary intent. In any event, the existence or absence of alternative remedies is not determinative of jurisdiction. Jurisdiction exists or not on its own terms and I have indicated my views on the limits of the ambit of s 149B of the PE Act in relation to Declarations 1 and 2.

104 Gembrook Views conceded that it cannot take direct action under the EO Act for the breaches it alleges under ss 50 and 52 of the EO Act. It is not itself the subject of any discrimination. That is perhaps telling in itself. However, equally, it does not appear that Gembrook Views has sought an exemption under s 89 of the EO Act. There is an argument that s 149B of the PE Act should not be available to remedy an alleged breach of the EO Act that is not justiciable by Gembrook Views under the EO Act itself. Having regard to the history, purpose and intent of s 149B that I have referred to above, it is quite probable that s 149B of the PE Act was not intended to operate to enliven jurisdiction about the breach of another Act that is not available under that other Act itself. It is unnecessary to finally decide that issue here, given the different and clearer basis upon which I have found that jurisdiction does not exist for Declarations 1 and 2. 
Substance of Declarations 1 and 2

105 Given that I have found that jurisdiction does not exist for Declarations 1 and 2, it is not appropriate that I finally determine the substance of these two declarations. As indicated earlier, given some potential implications for existing retirement villages and/or future planning policy, and in accordance with VCAT protocols to bring significant planning policy issues arising from its decisions to the attention of the Minister for Planning, I nonetheless make some general observations concerning the underlying subject matter of these declarations.
Observations on underlying subject matter of Declarations 1 and 2
106 These general observations reflect the extensive discussion that took place on the substance of Declarations 1 and 2, and the intervention of the VEOHRC, and are made with the intent that this decision be forwarded to the Minister for Planning to determine whether some form of policy or regulatory clarification or intervention is warranted. 
107 Sections 50 and 52 of the EO Act sit within different Divisions of Part 4 of the EO Act, and are potentially affected differently by other provisions of the EO Act. Moreover, in the operation of an Over 55 Requirement, there is an important distinction to be drawn between the ownership of the dwellings within a retirement village, and matters affecting their use or occupation. The differences between ss 50 and 52 assist in highlighting that distinction. 

Restrictions on ‘ownership’ of dwellings in a retirement village 
108 As discussed elsewhere in these reasons, the allegations of a potential breach of s 50 of the EO Act arising from the 2010 Agreement (relating to the Over 55 Requirement on ‘ownership’) is somewhat of a distraction in this proceeding. The relevant condition in the Permit granted by the Council never sought to control the ownership of dwellings in the retirement village, and the Council has indicated a willingness to set in train the statutory process to amend the 2010 Agreement to remove any control on ownership. 

109 Section 50 of the EO Act deals with ‘discrimination in the disposal of land’. In the context of this proceeding, subject to any relevant exemptions, a person must not discriminate by refusing to dispose of land to another person, or in the terms on which land is offered to that person, on the basis of that person’s age. Section 50(3) provides that this provision applies despite anything to the contrary in any Act, other than the EO Act or Charter, and despite anything in any document affecting or relating to the land. The parties were agreed that a permit or a section 173 agreement would comprise a relevant document affecting or relating to the land.

110 Accordingly, absent any relevant exception or exemption in the EO Act itself, a breach of s 50 of the EO Act would arguably arise if the dwellings in the retirement village are offered for sale for sale only to persons aged 55 or over, or even only to ‘aged persons’ generally, or on terms subject to a mechanism such as an Over 55 Requirement. 
111 Importantly, the significant general exemption in s 75 of the EO Act, in relation to discrimination ‘authorised’ by another Act or enactment (which would include a planning scheme), does not apply to discrimination under s 50 of the EO Act
.

112 It is unnecessary in the context of these ‘observations’ to consider all of the potentially relevant exceptions or exemptions that exist in the EO Act, save to say that none would clearly apply to a control on ownership. For example, having regard to s 12 of the EO Act, even if it could be said that the establishment of a retirement village was a ‘special measure’ necessary to promote or realise substantive equality for the aged (or a particular group of retired people or the aged) in their access to accommodation, a restriction on ‘ownership’ of the dwellings to persons over the age of 55 is unlikely to be considered a necessary or proportionate means of achieving that purpose.
113 Accordingly, a restriction on the ‘ownership’ of a dwelling in a retirement village, irrespective of whether it was created through an Over 55 Requirement or more generally limited to aged persons generally would prima facie appear to lead to discriminatory conduct that would be in breach of s 50 of the EO Act unless it is explicitly made exempt from that provision through some change to the regulatory framework. Specifically, the VEOHRC was clearly of the view that it would be open to VCAT to find that the Over 55 Requirement on ownership in the 2010 Agreement in this proceeding would lead to a contravention of s 50 of the EO Act.
114 This outcome is neither surprising nor particularly concerning. As a matter of general principle, it should not really matter if the accommodation in a retirement village is owned by the retired person, the retirement village operator, or a family member, or a corporation, or a ‘young’ person, or some other person or entity. The special attributes of a ‘retirement village’, at least from a planning perspective, lie in the access of older people to accommodation appropriate to their needs in their local community, within the range of diverse housing types facilitated through planning schemes. It is not necessary that there be a control on ownership to achieve this.
115 Indeed, no party in this proceeding was really advocating for a control on ownership of dwellings in a retirement village to be maintained, either to achieve an identifiable planning purpose or by reference to the EO Act.  

116 Accordingly, it may be useful if there is some policy clarification about this, together with a discouragement of the use of planning tools as an occasional mechanism to attempt to control the ‘ownership’ of dwellings within a retirement village.
Restrictions on use or occupation of dwellings within a retirement village
117 The ‘use’ of land as a retirement village is of course quite different to its ownership. 

118 Section 52 of the EO Act deals with discrimination in offering to provide accommodation. Although it does not deal expressly with the concepts of use or occupation, and seems more specifically directed at tenancy arrangements, the parties were generally agreed that s 52 serves to prevent age discrimination in the terms upon which any accommodation is offered or available to a person. Although Gembrook Views relies specifically upon the Over 55 Requirement as establishing a basis for discrimination under s 52, some of the issues arise through the nature of a ‘retirement village’ generally. I will deal with both scenarios.
119 I have previously indicated that, by reference to Victorian planning schemes, a ‘retirement village’ is defined as land used to provide permanent accommodation for retired people or the aged and may include communal recreational or medical facilities for residents of the village. 

120 As an initial observation, I note that there is nothing in this definition that mandates absolute exclusivity of use or occupation by the aged. If, say, 90% of the dwellings were occupied by the aged, but 10% were occupied by younger people, it is likely that the real and substantial purpose of the use of the land could still be characterised, for planning purposes, as being for a ‘retirement village’. Such a construction would also sit comfortably with the definition of a ‘retirement village’ in the Retirement Villages Act 1986, where a ‘retirement village’ is a community, the majority of which is retired persons.
121 I note also that the planning scheme definition of a ‘retirement village’ provides that there may be communal, recreational or medical facilities provided for residents of the village. However, these are not required in order to meet the definition. This can lead to a problematic situation, as here, where the development comprises a relatively small number of stand-alone dwellings subdivided on separate lots, and where there are no other facilities provided. For the purpose of s 12 of the EO Act, for example, it is much harder to contend that the establishment of a retirement village on such a broad basis is a ‘special measure’ necessary to promote or realise substantive equality for the aged (or a particular group of retired people or the aged) in their access to accommodation. 
122 Moreover, a difficulty with the planning scheme definition is that there is no assistance in what may comprise ‘retired people or the aged’. In contemporary society, both ‘retirement’ and what may constitute an ‘aged’ person are increasingly adaptive and flexible concepts. This can be problematic in a planning system which relies, to an extent, on a level of certainty in its administration and enforcement. It is also perhaps why some retirement village proponents, and some Councils, have sought to introduce a mechanism such as an Over 55 Requirement in an endeavour to introduce such certainty into the provision of accommodation for the aged.
123 Interesting, whilst the EO Act expressly allows discrimination with an arbitrary age cut-off for benefits and concessions
 (such as a seniors’ card), or even for holiday tour groups
, it does not do so for accommodation for the aged. The VEOHRC submitted that the ‘special needs’ exemption in s 88 of the EO Act would not likely apply to broadly based retirement village accommodation that was in the nature of an ordinary multi-dwelling development. However, the VEOHRC submitted that the ‘special needs’ exemption would likely apply to a designated ‘aged care facility’ and could conceivably apply to a retirement village where more clearly defined special services or facilities were being provided to meet the special needs of aged persons.
124 The VEOHRC accepted that a ‘retirement village’ was a lawful and permissible land-use under Victorian planning schemes, and was not of itself inherently discriminatory and unlawful. Theoretically, it should therefore follow that the general grant of a permit for a retirement village (i.e. as a matter of general application, and without any additional restriction such as an Over 55 Requirement) should also be lawful. However, neither the VEOHRC nor Gembrook Views could point to any circumstance where the grant of a permit for a retirement village, even without an Over 55 Requirement, would not have the potential effect (under their interpretation of the legislative framework) of leading to disadvantage or discrimination under s 52 in the access of younger people to accommodation. A 30-year-old, for example, would be unable to access accommodation in a retirement village irrespective of whether there was an arbitrary minimum age limit of 55 years or a reference to aged persons generally. 
125 The VEOHRC therefore contended that, in the absence of an exception or exemption under the EO Act, even a seemingly neutral permit condition or section 173 agreement for a retirement village would still potentially amount to indirect discrimination under s 9 of the EO Act. For indirect discrimination, the test would then be whether the relevant permit condition or section 173 agreement was reasonable, having regard to the matters in s 9(3) of the EO Act. The person seeking to impose the condition, restricting the use or occupation of the retirement village to aged persons (i.e. the Council, as responsible authority), would bear the burden of proof of reasonableness
. 
126 It may therefore be useful if there was some policy clarification in this regard, together with (if considered appropriate) a review of the planning scheme definition of ‘retirement village’ and/or an appropriate exception in the EO Act for accommodation for the aged. I note in passing that the EO Act already contains exceptions for accommodation unsuitable for children, shared accommodation, welfare accommodation, and student accommodation
, including in some cases relevant exceptions within these categories based on the attribute of age.
127 It is however the Over 55 Requirement that Gembrook Views specifically relies upon in this proceeding as the basis for alleging discrimination under s 52. Gembrook Views submitted that this additional restriction amounted to direct discrimination under the EO Act, through introducing an arbitrary age restriction beyond the more general definition of a ‘retirement village’. Without expressing a concluded view, the VEOHRC indicated that it would be quite open to VCAT to reach such a view. 

128 I have already indicated that there were arguments before me that would suggest that the ‘special needs’ exception in s 88 of the EO Act, and the ‘special measures’ exemption in s 12, would unlikely apply to authorise discrimination through an Over 55 Requirement in the context of an ordinary retirement village that did not provide specific additional services or facilities for the aged
. The Council’s evidence about ‘special measures’ in this proceeding was inconclusive.

129 However, unlike s 50 and the issue of ownership, s 75 of the EO Act may provide a general exception to the prohibition of discrimination under s 52. A person may discriminate if the discrimination is authorised by an Act or enactment. Given the specific definition of ‘enactment’ in the EO Act, this would include discrimination authorised by a planning scheme. 
130 The VEOHRC submitted that the s 75 exception should not be available in the present case because the Council had not identified with sufficient precision the provisions in the PE Act or Cardinia Planning Scheme said to authorise or necessitate the discrimination. The VEOHRC first made these submissions without being fully aware of the specific provisions of the Gembrook Township Strategy I have referred to earlier (e.g. an express need for housing options in Gembrook for persons of retirement age, or to facilitate ageing in place). The Gembrook Township Strategy is an incorporated document in the Cardinia Planning Scheme, and its provisions therefore form part of an enactment capable of authorising discrimination. However, even when this became clear, the VEOHRC still submitted that aspirational policies of this nature were not necessarily sufficient to authorise discrimination, and the relevant provisions did not specifically authorise or necessitate discrimination through an Over 55 Requirement.
131 I am not convinced that this necessarily follows, but I do not need to finally decide that issue. I am not sure how much more clearly the Council could have expressed the need for accommodation options for the aged in Gembrook, particularly given the way in which the planning framework (and planning schemes specifically) operates in Victoria.  

132 I am mindful of the common approach in narrowly construing exceptions in beneficial legislation such as the EO Act so as to promote its purpose. However, I am also mindful of comments in cases such as Aitken v State of Victoria
, in the specific context of the ‘authorising’ provisions of the EO Act. There, Judge Ginnane cautioned against such an approach. He considered that the purpose of exceptions in legislation varies, and some may be included to provide practical balance between competing public interests, and to protect other important rights that the equal opportunity or discrimination legislation does not address or protect. His Honour’s view was that, in such circumstances, it would not be appropriate to read the exceptions narrowly. Both the principal enactment and the exception should simply be given their ordinary meanings. 
133 The interplay between planning schemes and equal opportunity legislation provides a useful example of this. It is difficult for a Council, through its planning scheme, to facilitate the provision of a diversity of accommodation to meet the present and future needs of its community, without some of that diverse accommodation, if assessed individually or separately, seeming to favour some people over others - sometimes on the basis of an attribute otherwise protected under the EO Act. Insofar as the attribute of age is concerned, it is also difficult for a Council to provide certainty in a given statutory planning decision in promoting accommodation for the aged (or to enforce that decision) if it is unable to provide a minimum age – even though the specification of an age through a mechanism such as an Over 55 Requirement may seem arbitrary. 
134 With an ageing population, and both older and younger people having difficulty with access to an affordable housing market, there is an obvious tension to be resolved. In the specific context of planning mechanisms such as an Over 55 Requirement for a retirement village (or some other specified age limit), it would again be useful if there was some policy clarification in this regard, together with (if considered appropriate) a review of the planning scheme definition of ‘retirement village’ and/or an exception in the EO Act for accommodation for a specified age group. 
135 There may be a range of views about these matters. Accordingly, whilst I have considered it appropriate to make general observations on matters that have arisen in this VCAT proceeding, and through the intervention of the VEOHRC, they are ultimately policy matters for government about which I express no concluded view.
Declaration 3 
136 The proposed Declaration 3 is that:

(11) The 2010 Agreement is ultra vires the section 173 agreement making power, as confined by s 174 of the PE Act, because the 2010 Agreement restricts ownership of the Land, not use or development of the Land. 
Challenge to jurisdiction
137 Declaration 3 differs significantly from the other declarations sought by Gembrook Views. The impugned conduct of the Council under Declaration 3 does not relate to any alleged breach of the EO Act or the Charter, nor to any Act other than the PE Act itself.  It relates solely to the more fundamental issue of whether the Council (in its capacity as responsible authority) had power under the PE Act to enter into an agreement affecting the ownership of land at all (as opposed to the development or use of land), by reference to the lawful ambit of a section 173 agreement under that same Act. It clearly concerns a thing done by a responsible authority under the PE Act.

138 The Council considered that ‘at first blush’ Declaration 3 appeared to fit squarely within the second limb of s 149B. However, the Council then drew my attention to the decision in TPSC Pty Ltd v Kingston CC
. There, a division of VCAT chaired by Deputy President Gibson stated that the Tribunal has no jurisdiction under s 149B of the PE Act to make a declaration about the validity of a section 173 agreement, and that any such declaration could only be made by the Supreme Court
.  The Council noted that the reasoning for the decision in TPSC was unclear from the reported decision but nonetheless submitted that, as a matter of comity, I should follow the decision in TPSC.
139 From what can be gleaned from TPSC, the Tribunal appeared to be reluctant to look behind the terms of an agreement that had been recorded by the Registrar of Titles in the Register under s 181 of the PE Act. That seems to me, however, to be a matter that goes more to the merits or discretion of whether or not to make the declaration, rather than to jurisdiction. Moreover, given the opportunity to cancel or amend a recording in the Register under s 183 of the PE Act, it cannot be said that the recording is somehow conclusive of the validity of an agreement.
140 When one has regard to the legislative history of s 149B, and the purpose and objectives of the PE Act, the intention of Parliament was clearly to promote VCAT as a one stop shop in relation to planning matters and to invest in VCAT a similar power to that possessed by the Supreme Court to judicially review matters arising under the PE Act. The fact that a s 149B proceeding may only be determined by a presidential member of the Tribunal lends weight to this view. A useful summary of the background to the provision is set out in Cook v Melbourne City Council
, and referenced also in Calabro
 - a decision to which I have already referred. A similar sentiment was also expressed in Sweetvale Pty Ltd v Minister for Planning
 by the then VCAT President, where it was also said that the same principles that operate in relation to judicial review of administrative action by the Supreme Court also operate when VCAT is exercising the power under s 149B. There is no suggestion that matters that relate to whether a responsible authority has acted ‘within power’, in making a decision or taking action under the PE Act, is intended to be the sole preserve of the Supreme Court. Indeed, a clear contrary intention is evinced.
141 I consider that my view of the available jurisdiction under s 149B is consistent with the former President Justice Morris in Sweetvale and the former Deputy President (now Judge) Macnamara in Cook, and accords with the legislative intent of the provision. None of these matters appear to have been considered in TPSC. In the circumstances, I do not believe that I should follow the decision in TPSC merely as a matter of comity. I respectfully disagree with the decision in TPSC on this point and I choose not to follow it.
142 The second limb of s 149B of the PE Act is wide in its ambit
 albeit not unlimited. I consider that Declaration 3 fits squarely within the second limb of s 149B, by reference to the plain wording of the provision. The entry into a section 173 agreement directly concerns a thing done by a responsible authority and under the PE Act.  It goes to the heart of whether the Council has acted validly and within power in the exercise of its powers and functions under the PE Act.

143 In Sweetvale
, the then VCAT President confirmed that the second limb of s 149B provided jurisdiction to VCAT to consider the validity of a decision of a responsible authority to grant a permit on the alleged basis that the relevant decision was not open to the Minister under the applicable planning controls and the PE Act. In similar fashion, in my opinion, VCAT has jurisdiction to consider the validity of a decision of a responsible authority to enter into a section 173 agreement, in terms of whether that decision was lawfully open to the responsible authority under the PE Act.
144 It follows that I find that VCAT has jurisdiction to consider Declaration 3.
Substance of Declaration 3
145 Having found jurisdiction, I turn to the substance of Declaration 3. 

146 Gembrook Views did not devote significant time to this declaration at the hearing. It also rated only two paragraphs in its initial 25-page written submission, and it did not materially deal with the issue in its reply submissions. 

147 Section 174 of the PE Act provides as follows:

174 
Form and contents of agreement 

(1)

An agreement must be under seal and must bind the owner to the covenants specified in the agreement. 

(2) 
An agreement may provide for any one or more of the following matters— 

(a) 
the prohibition, restriction or regulation of the use or development of the land; 

(b) 
the conditions subject to which the land may be used or developed for specified purposes; 

(c) 
any matter intended to achieve or advance— 

(i) 
the objectives of planning in Victoria; or 

(ii) 
the objectives of the planning scheme or any amendment to the planning scheme of which notice has been given under section 19; 

(d) 
any matter incidental to any one or more of the above matters.

148 Gembrook View’s contention is that, as a matter of statutory construction, ‘s 174(2) of the PE Act allows a responsible authority to enter into agreements that control the use and development of land, but it does not allow it to enter into agreements that control the sale or ownership of land’
. It says that the more broadly referenced ‘matter’ in s 174(2)(c) should be read ejusdem generis with, and confined to, the empowering matters that relate to use and development of land. No authority is provided for this argument, save for a passing reference to the principles of statutory construction in Pearce & Geddes ‘Statutory Interpretation in Australia’.

149 In my opinion, Gembrook Views’ argument in support of Declaration 3 fails at a number of levels.

150 As a matter of statutory construction, it is s 174(2)(d) (rather than (c)) that might perhaps be read ejusdem generis with the preceding sub-sections. The first three sub-sections raise three separate but inter-related matters, as the introductory words of the section infer, and are not all confined to use or development. 
151 Although there is perhaps an emphasis in the PE Act on the use and development of land, the legislative framework for planning in Victoria is far broader – see, for example, the purpose of the PE Act in s 1, the objectives of planning in s 4(1), the objectives of the planning framework in s 4(2), and the matters that may be included in a planning scheme in ss 6(1) and (2). 

152 The ownership of land can clearly be a relevant planning matter. The ownership of land is considered to be a relevant matter in the context of an application for a permit under the PE Act
, or on a question of compliance. In a slightly different context, a Council may purchase, dispose of, or compulsorily acquire land under ss 171 or 172 of the PE Act for a planning purpose. Equally, section 173 agreements commonly deal with the sale or ownership of land in a variety of contexts. As an example, a section 173 agreement could provide for a part of the land subject to a development approval to be transferred to a third party or into public ownership (e.g. for public open space, or for a school or infrastructure, or for some other planning purpose). 
153 Related to the above matters, considering s 174 of the PE Act in the context of the PE Act as a whole, a section 173 agreement forms part of a suite of complementary planning controls and tools under the PE Act. As I observed in Wodonga CC v Kiene
, this suite of controls that includes section 173 agreements is available to regulate the use and development of land ‘or to otherwise achieve a planning objective’. Although a section 173 agreement is clearly made in relation to land, it essentially retains the character of being a planning instrument in relation to the use or development of land ‘or the achievement of a broader planning outcome specified in the agreement’. It is an agreement of the public character. 
154 The key, for the purpose of the 2010 Agreement, is therefore not that there is any overarching prohibition on a section 173 agreement dealing with a control on the sale or ownership of land. Rather it is essentially whether the dealing with the sale or ownership is related to a relevant planning purpose. 

155 Indeed, in this case, the 2010 Agreement (drafted no less by Gembrook Views’ own lawyer) states in its Recitals that it is entered into between the Council and Gembrook Views in order to restrict the use of the Land to that of a retirement village ‘and to advance the objectives of planning in Victoria’. Gembrook Use has expressly acknowledged a planning basis for the agreement. The restriction on sale or ownership could thus be considered to be (at least in the minds of the contracting parties at the time), a matter to advance the objectives of planning in Victoria for the purpose of s 174(2(c) of the PE Act, rather than being limited to solely to use or development. Although a specific planning objective is not stated in the Recitals to the 2010 Agreement, I have previously noted that the Cardinia Planning Scheme contains a variety of planning policies and provisions that seek to facilitate the provision of a diversity of accommodation within the municipality to meet the present and future needs of the local community, and highlighted the specific deficiency in Gembrook for those of retirement age or seeking to ‘age in place’. 
156 Moreover, it is not necessary to find that the 2010 Agreement is ‘within power’ solely by reference to s 174(2)(c). On its face, the 2010 Agreement could be considered to be (again, at least in the minds of the contracting parties at the time) a restriction or regulation of the use of the land in order to preserve its use as a retirement village (for the purpose of s 174(2)(a)), or a condition subject to which the land could be used or developed for the specified use of a retirement village (for the purpose of s 174(2)(b)). Indeed, from the correspondence I have outlined earlier, the restriction on ownership was proposed by Gembrook Views’ lawyer as a specific mechanism to allay fears by objectors to the Permit that the Land might not be restricted and preserved for use as a retirement village on an ongoing basis. As things have transpired, this was a somewhat prescient fear.  

157 Finally, it is appropriate to distinguish between the validity of the 2010 Agreement, and its reasonableness or appropriateness as a matter of planning merit. The two should not be confused. The exercise of the discretion by the Council to enter into a section 173 agreement is to be ascertained by reference to the purpose for which the discretion has been conferred. By reference to s 174, it can be seen that the discretion has been conferred in very broad terms. Moreover, given that the requirement for the 2010 Agreement arises primarily through the Permit, the test for its validity bears some relationship to the test for the validity of the planning permit condition – namely, is it reasonably capable of being related to the implementation of planning policy when the scope of such policies ascertained from the relevant planning legislation and the relevant planning scheme
. 
158 Again, this test is very broadly stated. In my opinion, the 2010 Agreement meets these tests of validity. In saying this, it is a matter of legitimate debate as to whether the over 55’s requirement in relation to ownership (as opposed to occupation) in the 2010 Agreement was an appropriate condition subject to which the land could be used or developed for the specified use of a retirement village. The view of the parties (with the benefit of hindsight) would now seem to be that it was not. However, in my opinion, this is still a planning merits issue, rather than a matter going to whether the 2010 Agreement was ultra vires. 

159 On the basis of the foregoing, given the broad scope of what might be relevant planning considerations connected with the grant of a development approval for a ‘retirement village’, I consider that the 2010 Agreement is valid and within power. Accordingly, Declaration 3 fails.
DECLARATIONS 4 AND 5

160 The proposed Declarations 4 and 5 are that:

(12) The 2011 Agreement made pursuant to the Subdivision Permit unlawfully requires that lots 5-20 (inclusive) on the Land may only be developed in accordance with conditions in the Permit which requires owners of properties to discriminate by refusing any applications for accommodation from people who are under 55 years old, in breach of s 52 of the EO Act.

(13) The 2011 Agreement therefore unlawfully requires that any dwellings built on the Land shall only be owned or occupied by people aged 55 years or over, in breach of ss 50 and 52 of the EO Act.

Challenge to jurisdiction
161 Essentially, the same declarations are sought in relation to the 2011 Agreement under Declarations 4 and 5, as are sought in relation to the 2010 Agreement under Declarations 1 and 2.

162 In my opinion, the same jurisdictional issues arise. Again, what is really being alleged is that the owners of the Subject Lots (and their successors) may be required to discriminate in relation to future owners or occupiers of dwellings on those lots. That is not something that will be done by the Council, as responsible authority under the PE Act, in the exercise of any power or function under the PE Act. Again, if the discrimination arises at all, it will be done by another person, and under the EO Act. 

163 I therefore adopt what I have said earlier in relation to Declarations 1 and 2, and I find that VCAT has no jurisdiction to consider Declarations 4 and 5 under s 149B of the PE Act.

Declarations 4 and 5 are also misconceived

164 In my opinion, Declarations 4 and 5 are also misconceived, and would also warrant being struck out on that basis even if jurisdiction existed. I consider that the substance of Declarations 4 and 5 proceeds on a fundamental misconception of the nature of the 2011 Agreement, and ignores the important distinction for planning purposes between the ‘development’ and ‘use’ of land. 

165 As I have earlier indicated, in 2009, Gembrook Views had made application for the Subdivision Permit, seeking to subdivide the Land into 20 lots in four stages, prior to the completion of development of the dwellings under the Permit. This creates a common planning dilemma for a Council. If a subdivision permit is granted unconditionally in such circumstances, it is possible that a developer could subdivide the land into the smaller lots that have been authorised, without then physically developing the land in accordance with the intent of the original development permit. Depending on the zoning, each subdivided lot would likely have some separate ‘as of right’ development potential for a different form of dwelling development (or perhaps even for more than one dwelling on a lot), without the need for a planning permit. The intent and constraints of the original development permit could be avoided.

166 The common mechanism to deal with this scenario is to require a section 173 agreement, as a condition of the subdivision permit, to tie the subdivision to the particular permitted development. That is what happened here. 

167 Condition 6 of the Subdivision Permit required Gembrook Views to enter into an agreement with the Council, to ensure that the development of the subdivided lots would be in accordance with approved plans forming part of the Permit. As I have indicated, Clause 3.1 of the 2011 Agreement provided effectively that Gembrook Views:

· may only develop the land in accordance with the Permit; and

· must not, upon completion of the development in accordance with the Permit, alter or extend or otherwise change the development.

168 What is important here is that the 2011 Agreement, by its express terms, only sought to restrict the ‘development’ on the land to the physical form that accorded with the approved plans under the Permit. Neither the Subdivision Permit, nor the 2011 Agreement, sought to deal in any way with the use, ownership or occupation of the Land as a retirement village, nor is there any reference to the ‘use’ of the Land in the 2011 Agreement. Even the reference to the original Permit in the 2011 Agreement is expressed in terms that only refers to it authorising ‘development’ of the land in accordance with plans endorsed by the Council. To the extent relevant, the ‘use’ and ownership aspects remain the subject of the 2010 Agreement, and are unaffected by the 2011 Agreement.

169 It follows that the 2011 Agreement and the 20-lot subdivision are largely irrelevant to the underlying subject matter of this proceeding, and do not weigh at all upon the potential for unlawful discrimination under ss 50 or 52 of the EO Act.  If there is unlawful discrimination under ss 50 or 52 at all, it potentially arises under the Permit and the 2010 Agreement, but not under the 2011 Agreement. 

170 It follows that there would be no basis for making Declarations 4 and 5 even if jurisdiction existed. 
Substance of Declarations 4 and 5

171 Given that I have found that jurisdiction does not exist for Declarations 4 and 5, and that the proposed declarations are also misconceived, it is not appropriate that I finally determine the substance of those declarations.  
Declarations 6 and 7

172 The proposed Declarations 6 and 7 are that:

(14) In issuing the Permit and entering into the 2010 Agreement, the Council has unlawfully requested, instructed, induced or encouraged Gembrook Views to contravene ss 47 and 49 of the Equal Opportunity Act 1995 (i.e. the predecessor of the EO Act), in breach of s 98 of the Equal Opportunity Act 1995.
(15) In entering into the 2011 Agreement and by refusing Gembrook Views’ request dated 23 December 2015 to end the 2010 Agreement and the 2011 Agreement, the Council has unlawfully requested, instructed, induced or encouraged Gembrook Views to contravene ss 50 and 52 of the EO Act, in breach of s 105 of the EO Act. 
Challenge to jurisdiction
173 Declarations 6 and 7 contend that the Council has ‘unlawfully requested, instructed, induced or encouraged’ Gembrook Views to contravene the EO Act or its predecessor Act. 
174 For the purpose of jurisdiction under s 149B of the PE Act, these two declarations differ from Declarations 1, 2, 4 and 5 because they seek to more directly impugn the actual conduct of the Council itself, in terms of a thing it has purportedly done, rather than relating to possible discrimination by another person under the EO Act. In this regard, as a matter of jurisdiction, the basis for jurisdiction for Declarations 6 and 7 sits somewhere in between Declaration 3 (where jurisdiction exists) and Declarations 1, 2, 4 and 5 (where jurisdiction does not exist). 
175 An analogous jurisdictional hurdle still arguably arises for these two declarations, as for Declarations 1, 2, 4 and 5. Even if the Council has unlawfully requested, instructed, induced or encouraged Gembrook Views to contravene the EO Act or its predecessor Act, its actions largely arise by reference to s 105 of the EO Act rather than directly in the exercise of any powers or functions under the PE Act - particularly as Gembrook Views emphasised that it was not seeking to attack the planning scheme itself, nor the existence of a ‘retirement village’ as a permissible land-use under the planning scheme. Moreover, s 105 of the EO Act operates in its own legislative environment, and provides for its own remedy in s 106 of that same Act. 
176 However, the situation for Declarations 6 and 7 is different to Declarations 1, 2, 4 and 5 where, in the latter case, the clear factor disqualifying jurisdiction is that the underlying matter concerns something done by a person other than the responsible authority.
177 In my opinion, jurisdiction exists under s 149B of the PE Act to enable a person to seek a declaration concerning the validity of a Council decision (e.g. to grant a permit, or to enter into a s 173 agreement) on established administrative law grounds – for example, that the Council has failed to take into account relevant considerations, has taken into account irrelevant considerations, has acted beyond power, or has demonstrated bias or ‘Wednesbury’ unreasonableness. These are common matters for declaratory relief, and go to the heart of the underlying integrity of a Council decision under the PE Act.
178 I was reminded that, in Res 1 v Banyule CC
, I had found the jurisdiction existed under s 149B of the PE Act to consider an administrative law challenge to a Council’s refusal to provide ‘in principle’ support for the ending of a section 173 agreement, based on whether or not the Council had taken into account irrelevant considerations or acted for an extraneous purpose. Jurisdiction existed, but the application was dismissed on its merits. The decision in Res 1 has some parallels to the second part of Declaration 7 that seeks to impugn the Council’s alleged refusal to amend the 2010 Agreement and the 2011 Agreement.
179 In similar fashion, I consider that it would be open to a person to seek a declaration concerning the lawfulness of the Council’s conduct in making its decision, by reference to other relevant legislation that binds the Council in its conduct. As I have indicated earlier in these reasons, this might include whether the Council has complied with its relevant processes under the Local Government Act 1989, or whether it has complied with the Charter, or (as alleged here) whether the Council has itself breached another law.
180 Given the broad wording of s 149B of the PE Act, I have ultimately formed the view that VCAT has jurisdiction to consider Declarations 6 and 7. As I have said, these two declarations seek to impugn the actual conduct of the Council itself, in terms of a thing it has purportedly done, in making a decision under the PE Act. Although some doubt may exist about this jurisdictional finding given what I perceive was the underlying purpose and intent of s 149B, I consider that the concerns I have raised above can be dealt with in considering the merits of the declarations, or in the exercise of discretion, rather than through disputed jurisdiction.
181 There is potentially a further jurisdictional complication for Declaration 6. In belatedly reframing its proposed declarations after the October 2016 hearing, and in its new Declaration 6, Gembrook Views has sought to rely upon an alleged breach of the now repealed Equal Opportunity Act 1995, which was the Act in force when the Permit was granted and 2010 Agreement was entered into. In terms of the distinction highlighted in Calabro, it is getting quite remote, even within the wide declaratory powers of s 149B of the PE Act, to deal with an alleged breach by the Council of a now repealed Act that occurred many years ago, albeit that the relevant provision has been substantially re-enacted in the current EO Act. Again, however, this issue can perhaps be dealt with in the exercise of discretion, rather than through disputed jurisdiction. 
Substance of Declarations 6 and 7 

182 Having found jurisdiction, I turn to the substance of Declarations 6 and 7. For ease of discussion, I will refer only to the relevant provisions of the current EO Act, as the issues under the former Equal Opportunity Act 1995 (for the purpose of Declaration 6) are virtually the same.
183 Gembrook Views did not devote significant time to these declarations at the hearing, relying predominantly on its arguments in relation to other declarations in relation to the prospective breaches of ss 50 and 52 of the EO Act.
184 It will be apparent from the discussion earlier in these reasons that I have made no formal findings about a breach of ss 50 or 52 by Gembrook Views. The evidence is that, at least to this point in time, Gembrook Views has marketed the Land as a ‘retirement village’, and has found at least 10 willing purchasers for the Subject Lots. They are all aged or retired persons that meet the planning scheme definition for the use of the land as a ‘retirement village’, and they are also over the age of 55. There is no evidence before me that any person under the age of 55 has sought to purchase or occupy a dwelling on the Land.
185 However, even if there has been, or may be, a breach of ss 50 or 52 of the EO Act by Gembrook Views, and absent any relevant exception or exemption under the EO Act that may authorise the discrimination, Declarations 6 and 7 fail at a more threshold level.
186 For Gembrook Views to succeed with Declarations 6 and 7, it must demonstrate that the Council has unlawfully requested, instructed, induced or encouraged Gembrook Views to contravene these provisions through the Council’s various actions. That is its express allegation, but Gembrook Views has not substantiated that allegation.
187 Interestingly, s 105 of the EO Act (and its predecessor) provide that a person must not request, instruct, induce, encourage, authorise or assist another person to contravene the relevant provisions of the EO Act. In framing Declarations 6 and 7 in the way that it has, Gembrook Views has deliberately relied upon only four of the six types of conduct covered by s 105. It is unclear why it has done so. Perhaps Gembrook Views does not want to seek a finding that the Council has ‘authorised’ a contravention of ss 50 or 52 of the EO Act through the Permit and the 2010 Agreement as, at least in relation to s 52, that may add weight to the view that any potential discrimination was authorised by the planning regulatory framework, and therefore subject to the general exception in s 75 of the EO Act.
188 I return then to whether the Council has unlawfully requested, instructed, induced or encouraged Gembrook Views to contravene ss 50 and 52.
189 I agree with the VEOHRC that the relevant four words (request, instruct, induce, encourage) should be given their ordinary meaning, with reference to dictionary definitions if necessary. Unfortunately, Gembrook Views did not provide any such definitions although, by reference to the Macquarie Dictionary, I have found assistance in the following definitions:

‘request’ – the act of asking for something to be given or done; solicitation or petition; to ask for, solicit (something), especially politely or formally.

‘instruct’ – to direct or command; furnish with orders or directions.

‘induce’ – to lead or move by persuasion or influence, as to some action, state of mind etc.

‘encourage’ – to inspire with courage, spirit or confidence; to stimulate by assistance, approval etc.
190 I do not consider that it is necessary that the Council expressly refer to particular discrimination under particular provisions of the EO Act in any relevant request, instruction, inducement or encouragement. It may be that the offending action under s 105 could be reasonably implied or inferred from the overall conduct of the Council or the surrounding circumstances. Equally, however, the four particular words in s 105 relied upon by Gembrook Views connote some positive action on the Council’s part (i.e. other than mere authorisation or benign assistance) that acts as a potential trigger or instigation for a potential subsequent breach of ss 50 or 52 of the EO Act. Moreover, some of the words, such as ‘induce’ or ‘encourage’ connote a direct or conscious action on the Council’s part. There is no evidence of that here.
191 Indeed, Gembrook Views provided no evidence that the Council requested, instructed, induced or encouraged Gembrook Views to do anything, other than what can be gleaned generally from the Statement of Agreed Facts and the documents included in the Tribunal Book, much of which I have summarised earlier in these reasons. Gembrook Views did not seek to point out or rely upon any specific document within this material as demonstrating a particular request, instruction, inducement or encouragement (within the ordinary meaning of those words) to breach the EO Act.  
192 As I have indicated, Gembrook Views emphasised that it was not seeking to attack the planning scheme itself, nor the existence of a ‘retirement village’ as a lawful and permissible land-use under the planning scheme. Here, the Council’s actions evidenced in the Statement of Agreed Facts and the documents included in the Tribunal Book all suggest that the Council was at all times doing no more than lawfully exercising its statutory planning powers and functions under the PE Act and the Cardinia Planning Scheme, in responding to particular applications and requests in relation to a lawful and permissible land-use. 

193 Indeed, when I queried at the hearing where the evidence was to support its then Declaration 6 in terms of the grant of the Permit or the entry into the section 173 agreements, the response from Gembrook Views’ counsel was simply to suggest that the s 105 allegation may perhaps more properly be brought in relation to the Council’s later refusal to amend the agreements, rather than these initial actions
. Gembrook Views sought leave to amend its then Declaration 6 to refer not to what happened in issuing the Permit and entering the 2010 Agreement but instead to address the refusal to amend the permit and to not provide ‘in principle’ support to amending the 2010 Agreement and the 2011 Agreement. Its counsel suggested that any unlawful request by the Council was more focused on this later refusal rather than the initial actions
. 
194 These comments by Gembrook Views’ counsel at the hearing pretty much concede the absence of any evidence to support an unlawful request, instruction, inducement or encouragement by the Council in relation to the grant of the Permit, and the entry into the 2010 Agreement and the 2011 Agreement. It was therefore surprising that, in January 2017, some weeks after the October 2016 hearing where these comments were made, Gembrook Views sought to substitute the current proposed Declarations 6 and 7, still referring to these earlier actions, and still with no supporting evidence. 

195 I find that there is no evidence to support the allegation that the Council at any time sought to request, instruct, induce or encourage Gembrook Views to contravene ss 50 or 52 of the EO Act in relation to the initial grant of the Permit and the entry into the 2010 Agreement and the 2011 Agreement. As I have said, from the Agreed Statement of Facts and the material in the Tribunal Book, which comprises the entirety of the evidence before me, I find that the Council was at all times doing no more than exercising its proper statutory powers and functions in relation to a permissible land-use under the Cardinia Planning Scheme.
196 That is sufficient to dispose of Declaration 6 and the first part of Declaration 7. In my view, the first part of Declaration 7, relating to the 2011 Agreement, is also misconceived for reasons I have dealt with under Declarations 4 and 5. The 2011 Agreement is irrelevant to the underlying subject matter of this proceeding.

197 I come to these views in relation to Declarations 6 and 7 without needing to consider the conduct of Gembrook Views. However, the outcome for these two declarations is strongly bolstered by reference to that conduct.

198 The VEOHRC submitted that, in considering s 105 of the EO Act, the focus should be solely on what the Council has done when issuing the Permit and entering into the section 173 agreements, separately from the conduct of Gembrook Views
. I accept that s 105 is primarily directed to the person undertaking the relevant action, but I do not agree that the conduct of Gembrook Views is wholly irrelevant to the Council’s actions. 

199 Here, Gembrook Views is not simply the benign recipient of the Council’s actions. It was the instigator of them. As is apparent from the background material I have summarised earlier in these reasons, it was Gembrook Views that initially proposed the express Over 55 Requirement for both ownership and use. It was Gembrook Views’ lawyer that represented to the Council that a covenant to this effect was common, lawful and appropriate. Although the Council initially only referenced in the Permit an Over 55 Requirement in relation to the ‘use’ of the land as a retirement village, it was Gembrook Views that drafted and promoted the Over 55 Requirement for the ownership and occupation of the Subject Lots. If there is any request, instruction, inducement or encouragement in this matter in relation to an Over 55 Requirement on ownership and occupation, it was not coming from the Council. I agree with the Council that the true ‘agent’ of the Permit and section 173 agreements was Gembrook Views itself.
200 The second part of Declaration 7, as amended, refers to the Council’s alleged refusal of Gembrook Views’ request dated 23 December 2015 to end the 2010 Agreement and the 2011 Agreement. I have referred much earlier in these reasons to the letter of 23 December 2015, noting that the letter did not refer to the 2011 Agreement at all, did not refer to a possible contravention of s 52 of the EO Act (but only to s 50), and did not specifically request that either agreement be ended. Much of the factual basis for the allegation in this part of Declaration 7 is not substantiated.
201 I have also referred to the Council’s lawyer’s response on 28 January 2016.  It did not specifically refuse to end the agreements, but rather supported the ongoing use of the land as a ‘retirement village’, and requested further clarification of what was actually being sought by Gembrook Views (which does not appear to have been provided).  

202 To the extent the Gembrook Views letter of 23 December 2015, expressly referred to in Declaration 7, had in turn expressly referred to a potential breach of s 50 of the EO Act (relating to the Over 55 Requirement on ownership) in the covenant in the 2010 Agreement, the Council has consistently indicated that it would provide ‘in principle’ support
 to an amendment to the 2010 Agreement to remove such restriction on ownership. It has reiterated this position in its open offer in this proceeding. In practical terms, the Council has acceded to this aspect of Gembrook Views request, rather than refused it. Again, the factual basis for the allegation in this second part of Declaration 7 is simply not substantiated. 

203 It is true that, more recently, the Council has indicated at officer level that the Council would not be inclined to end the 2010 Agreement, and that it seeks to preserve the restriction on the use of the land as a retirement village. Although this does not expressly form part of the amended Declaration 7, and even if this could be characterised as a refusal, I do not consider that such a ‘refusal’ comprises a request, instruction, inducement or encouragement by the Council to Gembrook View to contravene s 52 of the EO Act. It is the Council’s strongly held view that the Over 55 Requirement on use and occupation (as opposed to ownership) in the 2010 Agreement exists for a legitimate planning purpose, and is authorised by the Cardinia Planning Scheme, and does not contravene s 52 of the EO Act. Although I have not had to make a formal finding in relation to a breach of s 52, I am sympathetic to this Council view.
204 For all of the above reasons, Declarations 6 and 7 fail.
Declaration 8

205 The proposed Declaration 8 is that:

(16) In issuing the Permit and entering into the 2010 Agreement and the 2011 Agreement, the Council has breached s 38(1) of the Charter by failing to give proper consideration to the right to equality and failing to act consistently with that right.
Challenge to jurisdiction

206 Section 39 of the Charter provides as follows:

39
Legal proceedings

(1)

If, otherwise than because of this Charter, a person may seek any relief or remedy in respect of an act or decision of a public authority on the ground that the act or decision was unlawful, that person may seek that relief or remedy on a ground of unlawfulness arising because of this Charter.

207 Importantly, s 3 of the Charter defines a ‘person’ as meaning a human being.

208 The Council and the VEOHRC both opposed jurisdiction in relation to Declaration 8 on the threshold basis that Gembrook Views is a corporation and not a ‘human being’ entitled to relief under s 39 of the Charter. 

209 I agree, and find that VCAT has no jurisdiction to consider Declaration 8 in this proceeding.
210 Although the parties had already made substantive submissions in relation to the proposed Declaration 8, Gembrook Views advised at the hearing on 11 April 2017 that it no longer pursued this declaration – in large part due to the threshold jurisdictional challenge. Gembrook Views did not seek to formally amend its grounds but, in the alternative to the jurisdictional finding above, I simply grant leave to Gembrook Views to withdraw its application for Declaration 8. 
211 I have not therefore considered Declaration 8 further in these reasons.

SECTION 4 – DISCRETION
212 Section 149B(2) provides that VCAT may make any declaration it thinks appropriate in the circumstances. Declaratory relief is clearly discretionary. 

213 I agree with the Council’s submissions that it is a matter for the Tribunal’s discretion whether it makes a declaration, even where other requirements for such a declaration have been satisfied
. 

214 It will be apparent from the discussion that follows that, even if Gembrook Views had been successful in demonstrating a jurisdictional, legal and/or factual basis for any of the declarations, I would not have exercised my discretion to grant any of the declarations. 

215 There are a number of reasons for this. 

216 In particular, there is a matter that pervades all of the declarations that is relevant to the exercise of discretion. This relates to Gembrook Views’ own conduct.

217 The alleged planning instruments about which Gembrook Views is primarily concerned (i.e. the Permit, the 2010 Agreement and the 2011 Agreement) were created several years before this proceeding was commenced. Even if there is some underlying basis for the issues that it now seeks to ventilate, Gembrook Views has clearly sat on it rights. I agree with the Council that, had the proceedings been capable of being brought under the EO Act (rather than under s 149B of the PE Act), it would have been open to VCAT to summarily dismiss the application pursuant to Item 18 of Schedule 1 to the Victorian Civil and Administrative Tribunal Act 1998, on the basis that the alleged contravention occurred more than 12 months before the application was made.
218 Indeed, I have some sympathy for the Council’s view that there is a very strong sense from the background history of this matter that Gembrook Views is using the current proceeding as an artifice to achieve a commercial outcome. A person’s motive may not be relevant to whether a person discriminates
, but it is certainly relevant to the exercise of discretion in the granting of declaratory relief.

219 At present, there is no evidence of any actual discrimination arising under the EO Act in the use of the Subject Lots as a ‘retirement village’ (with or without the Over 55 Requirement). 

220 The allegations of a potential breach of s 50 of the EO Act that relate to the Over 55 Requirement on ‘ownership’ are somewhat of a furphy or distraction in this proceeding. The relevant condition in the Permit granted by the Council never sought to control ownership, and the Council has indicated it is willing to commence a process to amend the 2010 Agreement to remove any control on ownership. Gembrook Views has thus achieved what it sought in its letter of 23 December 2015 to the Council, yet it seems to be no longer satisfied with this. It now seeks to have the Over 55 Requirement removed in relation to ‘occupation’ also, and to essentially free itself from the underlying basis upon which the Permit was originally granted for a ‘retirement village’.

221 In order to achieve this, I agree with the Council that the allegations that Gembrook Views makes in these proceedings are all, in reality, allegations that Gembrook Views’ makes against its own conduct. As the Agreed Statement of Facts and the material in the Tribunal Book clearly illustrates, it was Gembrook Views that sought a permit for an ‘aged residential development’ which its lawyer later characterised as a retirement village. It was Gembrook Views that proposed the Over 55 Requirement in relation to both ownership and occupation as a means of securing planning approval for the retirement village, given that the dwellings on the Subject Lots were to be sympathetically assessed on matters such as car parking provision, and separately subdivided and sold. It was Gembrook Views that represented that a covenant of this nature would be lawful. Although the Council only sought in the Permit, for planning purposes, to control the ‘use’, it was Gembrook Views that maintained its proposal for the Over 55 Requirement in relation to both ownership and occupation in the operative provisions of the 2010 Agreement that were promoted and drafted by Gembrook Views own lawyer. 

222 As a result of Gembrook Views notifying the Council, for the first time, in December 2015, that the Over 55 Requirement in relation to ownership might contravene the EO Act, the Council ultimately indicated its willingness to remove that restriction, whilst seeking to preserve the balance of the 2010 Agreement that protected the use of the land as a retirement village. I would find it difficult to support declaratory relief on equitable or discretionary grounds where Gembrook Views is intending to benefit from its own actions several years after the event.

223 Moreover, Gembrook Views has not, through its conduct, sought to promote any interpretation of its or the Council’s actions that might lead to a view that the Over 55 Requirement is lawful and non-discriminatory, or that the whole of the land should be maintained and used as a retirement village in accordance with the original intent of the Permit under which it has already developed the land. It has taken every conceivable point to the contrary. It has not sought an exemption under s 89 of the EO Act. Gembrook Views seems to have taken the benefit of the Permit in substantially completing the development of the Subject Lots under a permit for a retirement village, but now seeks to free itself from the consequential permit conditions that regulate that use.

224 Importantly, Gembrook Views also seems to have ignored the impact of its current proceeding on the existing owners of the dwellings on the 10 Subject Lots that it has already constructed and sold for use as a retirement village. It seeks the benefit of the declarations only in relation to the Subject Lots that it still owns. From the statements of grounds filed by the other existing owners and occupiers, or by family members on their behalf, it is clear that many of these owners are elderly and vulnerable. They purchased their Subject Lots on a clear representation that the whole of the Land would be maintained and used as a retirement village, and on the basis of the covenants in the 2010 Agreement with the Over 55 Requirement. I would not grant any declaratory relief that adversely affected their interests, without properly considering those interests - from both a planning perspective and to avoid some form of reverse discrimination against them.
225 Having regard to the discretionary and equitable nature of declaratory relief, I consider that the overall conduct of Gembrook Views would not have warranted the making of any of the other declarations it has sought, even if there had otherwise been some underlying legal or factual basis to support the declarations.
226 In relation to the declarations that directly concern the EO Act (primarily Declarations 1, 2, 4, 5, 6 and 7), I would additionally have chosen not to exercise my discretion to grant these declarations, based on similar approach to that adopted in Calabro - a decision to which I have earlier referred. I consider that the real and underlying substance of these declarations raises matters ‘far from the Tribunal’s central core jurisdiction in planning matters’. As I have said, the potential future breach of ss 50 or 52 of the EO Act by other people is sufficiently remote, to the point where it would be inappropriate, as a matter of discretion and in the circumstances of this proceeding, to deal with the matter through the making of declarations under s 149B of the PE Act.  
227 In relation to Declarations 4 and 5, I have also indicated that I consider any of the declarations that have been sought in relation to the 2011 Agreement are misconceived. A similar discretion would apply in relation to Declaration 7 insofar as it also refers to the 2011 Agreement.

228 In relation to Declarations 6 and 7, to the extent these declarations are founded on an alleged contravention by the Council of s 105 of the EO Act (and its predecessor provision), s 106 of the EO Act (and its predecessor provision) provides its own relief. It is relevant to the exercise of discretion that Gembrook Views has never sought to avail itself of that relief, at least in part because no contravention of ss 50 or 52 of the EO Act has actually occurred.

229 In relation to Declaration 3, even if there had been some doubt about the validity of the 2010 Agreement, and whether the agreement was ‘within power’ based on its inclusion of an over 55’s restriction in relation to ownership, I would additionally have chosen not to exercise my discretion to grant that declaration, on the basis that that any offending reference to ‘ownership’ could easily be severed from the 2010 Agreement, without the whole agreement being rendered invalid. Moreover, the Council has maintained a willingness to instigate a statutory process to remove the reference to ownership from the 2010 Agreement, including within its open offer in this proceeding. There is accordingly a clear pathway available to Gembrook Views to have this issue addressed. There would be no utility or necessity to grant the declaration.
230  For all of these reasons, the applications for declarations fail on discretionary grounds.
SECTION 5 - CONCLUSIONS 
231 It follows from all of the above that:

· Declarations 1 and 2 are dismissed for want of jurisdiction. Alternatively, even if jurisdiction existed, I would not exercise my discretion to grant the proposed declarations.

· Declaration 3 is dismissed on substantive and discretionary grounds.

· Declarations 4 and 5 are dismissed for want of jurisdiction, or alternatively on the basis that they are misconceived. Alternatively, even if jurisdiction existed, I would not exercise my discretion to grant the proposed declarations.

· Declarations 6 and 7 are dismissed on substantive and discretionary grounds.

· Declaration 8 is dismissed for want of jurisdiction. Alternatively, leave is granted to the applicant to withdraw its application for Declaration 8.

232 The consequence for this proceeding is that, for a variety of reasons, the application for declarations under s 149B of the PE Act (and, to the extent still relevant, the application for a declaration under s 39 of the Charter), ought to properly be dismissed. My substantive order in this proceeding is therefore to simply dismiss the application.
	Mark Dwyer

Deputy President
	
	


� 	I have considered all statements of grounds, oral and written submissions, and other material tendered by the parties, although I do not refer to all of this material separately in these reasons.


� 	The parties provided and relied upon a copy of permit T080447a. However, the Subdivision Permit and the 2011 Agreement refer to the Permit as being T080447b, rather than T080447a, indicating that the Permit had been further amended. Nothing material turns on this. The Council advised that there may have been other amendments to the Permit not relevant to the subject matter of this proceeding.


� 	Although the ‘Over 55 Requirement’ is stated slightly differently in the Permit and the 2010 Agreement, and in various documents in this proceeding, it generally purports to refer to a person who has attained the age of 55, or the spouse of such a person, or (if the person over 55 has since died) the widow or widower of that person. When the term ‘over 55’ is used in these reasons, it is intended as a short form reference to encompass this broader group.


� 	As at 16 January 2017, Gembrook Views or a related entity advised that it still owned 10 lots comprising Lots 8 and 10-18 inclusive on Plan of Subdivision PS 633872J.  At the further hearing on 11 April 2017, Gembrook Views’ counsel advised that a further lot had been sold, but was unable to identify the lot or provide further details lot. It may be that, by the time the VCAT decision is published, a lesser number of lots remains in the ownership of Gembrook Views or the related entity.


� 	See VCAT orders in this proceeding dated 10 October 2016 and 18 October 2016. The VEOHRC exercised its right to intervene in the proceeding (without leave being required) under s 40 of the Charter, as a proposed declaration involving the Charter was then still on foot. The VEOHRC also sought, and was granted, leave to intervene in the proceeding under s 159 of the EO Act and/or s 73(3) of the Victorian Civil and Administrative Tribunal Act 1998.


� 	Transcript p134.


� 	EO Act s 6(a).


� 	In these declarations, I have paraphrased a reference to the parties, the permits and the section 173 agreements to accord with the terminology used in this decision. I have also made general reference to the ‘Land’ whereas Gembrook Views had, in the specific declarations it sought, referred to the Land by reference to the various plans of subdivision in being at the time of the relevant permit or agreement – e.g. the Land comprised Lot 2 on PS427100R when the Permit was issued, and comprised Lot S2 on PS549188R by the time the 2010 Agreement was entered into, and was then subdivided into Lots 1-20 (inclusive) on PS633872J.


� There are also a number of planning scheme overlay controls that have applied to the Land in and since 2008 (e.g. for vegetation protection, significant landscape and/or design and development), but none are relevant to this proceeding.


� 	The then principal of Plan Printing and Drafting Pty Ltd. 


� 	An agreement under s 173 of the PE Act is the more usual mechanism to implement a covenant that seeks to achieve a planning outcome, rather than a property covenant.


� 	Rylands Supportive Care  v Boroondara CC [2005] VCAT 2128. 


� 	The ‘Development Permit’ referred to in the 2011 Agreement is the same as the Permit here, subject to it being referenced as T080447b, (rather than T080447a) as set out in an earlier footnote.


� 	The Statement of Agreed Facts, dated 4 October 2016, had noted that additional extensions of the time for completion of development under the Permit had been granted through to 17 December 2016.  In response to a Tribunal query about whether the Permit had expired, the parties later clarified that the Statement of Agreed Facts had omitted to mention that a further extension had already by then been granted through to 17 December 2018.


� I note for the record that, apart from the President, I am the only presidential member at VCAT currently assigned to both the Planning and Environment List (where this proceeding arises) and the Human Rights List (to which the EO Act is allocated).


� 	Ingram v McLennan & Associates Pty Ltd [2014] VCAT 133, [17]-[18], Dwyer DP.


� 	e.g. Niebieski Zamek Pty Ltd v Southern Rural Water (No.3) [2003] VCAT 223, [41], Macnamara DP; Wizardry Kennels v Semtech Animal Breeding Services [2006] VCAT 2368, [11], Judge Bowman VP.


� 	Director of Housing v Murphy [2002] VSC 33, Balmford J.


� 	Gembrook Views’ written submissions at October 2016 hearings, [15].


� 	Cook v Melbourne CC [1998] VCAT 783, Macnamara DP; Sweetvale Pty Ltd v Minister for Planning [2004] VCAT 38, Justice Morris P.


� 	(1998) 194 CLR 355.


� 	e.g. Project Blue Sky, [71].


� 	e.g. Project Blue Sky, [78].


� 	The Council also referred me, on this point, to the comments of Mason J in K&S Lake Freighters Pty Ltd v Gordon & Gotch [1985] HCA 48, at [2]-[4] in the judgement of Mason J. 


� 	e.g. Hunt Club Commercial Pty Ltd v Casey CC (Red Dot) [2013] VCAT 725, Dwyer DP


� 	[1998] VICCAT 1213, Macnamara DP.


� 	Unfortunately, the VICCAT decision does not contain page or paragraph numbers, although the relevant extracts occur on the last two pages of the decision as it is published on Austlii.


� 	I note for the record that the VCAT decision in Calabro was upheld by the Supreme Court, in Calabro v Bayside CC [1999] VSC 509, although the court indicated, at [22], that the Tribunal had considered with some care the question of its jurisdiction, that it was not the subject of challenge on review, and that the court therefore found it unnecessary to consider the question.


� 	Section 75(3) provides that s 50(3) prevails over s 75 to the extent of any inconsistency between them.


� 	EO Act s 87.


� 	EO Act s 88(3)(b).


� 	EO Act s 9(2).


�  See, for example, EO Act ss 58A, 59, 60 & 61.


� 	Some of these arguments, particularly from the VEOHRC and Gembrook Views, were based upon an analysis of Tribunal jurisprudence in VCAT’s Human Rights List, including decisions such Lifestyle Communities Ltd [2003] VCAT 2013 and [2004] VCAT 1821, Lifestyle Communities Ltd (No 3) [2009] VCAT 1869 and Waite Group [2016] VCAT 1258. Given I am making general observations in this part of the reasons, I do not propose to comment on these decisions in detail, nor their applicability to the broader-based planning issues before me.


�  [2012] VCAT 1547, particularly [539]-[548].


� 	[2016] VCAT 1221, Gibson DP and Hadjigeorgiou M.


� 	[2016] VCAT 1221, [126]-[128].


� 	[1998] VCAT 783, Macnamara DP.


� 	Calabro v Bayside CC [1998] VICCAT 1213, Macnamara DP.


� 	[2004] VCAT 38, [16]-[17], Justice Morris P.


� 	Cook v Melbourne CC [1998] VCAT 783, Macnamara DP.


� 	[2004] VCAT 38, [16], Justice Morris P.


� 	Applicants written submissions, [64]


� 	See, for example, Port Phillip CC v Hickey [2001] VSC 129


� 	Wodonga CC v Kiene (Red Dot) [2009] VCAT 81, [32]-[34], Dwyer DP


� 	See, for example, Allen Commercial Construction Pty Ltd v North Sydney MC (1971) 123 CLR 172, 271 William Street Pty Ltd v City of Melbourne [1975] VR 156, and Stogdale v Stonnington CC [2004] VSC 348.


� 	[2014] VCAT 1552.


� 	Transcript p 77-78.


� 	Transcript p 84.


� 	VEOHRC written submission, [62].


� 	The PE Act limits the Council from providing anything other than ‘in principle’ support to an amendment to a section 173 agreement until the statutory process (including notification to other parties to the agreement) has been undertaken.


� 	See, for example, Ross v Stonnington CC [2004] VCAT 2414, [21].


� 	EO Act s 10.
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