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I. 
Introduction

1. The Victorian Equal Opportunity and Human Rights Commission (Commission) contends that the Tribunal was correct in finding that the Charter of Human Rights and Responsibilities Act 2006 (Charter) does apply to these proceedings by virtue of s 1(2)(b) read with s 49(1) of the Charter.

2. In summary, no question of retrospectivity of s 32 arises because:
(a)
it is common ground between the parties that s 32 of the Charter requires all statutory provisions to be interpreted compatibly with human rights, regardless of when they were enacted;
(b)
the application of s 32 of the Charter does not  alter the legal character of any event prior to 1 January 2008 in this matter because:
(i)
the relevant events occurred after the commencement of Part 2 of the Charter; 

(ii)
s 32 only requires a court to choose between available interpretations. The interpretation favoured by Hampel J was one open to the court prior to the enactment of the Charter; and

(iii)
ordinary principles of statutory interpretation obliged the Tribunal to construe the relevant provisions of the Equal Opportunity Act 1995 (EO Act), as beneficial legislation, in the same way as required by s32. 
II. 
Operation of Section 32

3. The Charter requires all statutory provisions, whenever enacted, to be interpreted compatibly with human rights.
 The Attorney General accepted in oral submissions that through s 49, s 32 applied to all Acts whether they were passed before or after the commencement of Part 2 on 1 January 2007.
 This has been applied consistently in Victorian case law since the commencement of the Charter.
 As there is no express provision to the contrary, it should be presumed that this includes all proceedings to which s 32 applies. 
4. The extant question is whether the interpretive requirement of s 32 of the Charter can be applied when the events in question took place before 1 January 2008. In oral submissions, the Attorney-General referred to two decisions delivered after the written submissions were filed: MBF Investments Pty Ltd v Nolan [2011] VSCA 114 (MBF) and WBM v Chief Commissioner of Police [2012] VSCA 159 (WBM). Both these decisions may be distinguished in the present matter.


MBF Investments Pty Ltd v Nolan
5. In MBF,  the Court of Appeal did not consider the application of the Charter. Their Honours observed that in Nolan v MBF Investments Pty Ltd,
 Vickery J held that s 32 of the Charter was not applicable to the proceeding. Their Honours noted that the conclusion was clearly correct and was not challenged on appeal.
  
6. In the decision below, the proceeding was commenced by writ on 7 March 2007.
  Division 3 of Part 3 of the Charter, which includes the interpretive obligation in s 32, came into operation on 1 January 2008.
 It is correct that the Charter was not applicable to those proceedings insofar as parties were relying on the interpretive obligation in s 32, since proceedings were commenced prior to the operative date of that section.
 
7. Further, Vickery J noted that the Charter was not in operation at the time MBF Investments made its decision to sell the property in 2001. Citing State of Victoria v Turner [2009] VSC 66 (Turner) as authority, his Honour concluded that the relevant provision could not be interpreted in the light of the Charter nor bear any different meaning by reason of the Charter provisions, because to do so ‘would give the Charter a retrospective operation which it was not intended to have’.
 The Commission respectfully submits that the Court in Nolan v MBF Investments Pty Ltd misapplied Turner. 
8. Turner was an application for judicial review of a Victorian Civil and Administrative Tribunal decision.  There Kyrou J found that the question before him was whether the Tribunal erred in law in making the original order. In determining this, the Court had to apply the law as it stood at the time the Tribunal made its decision. To use the Charter to give s 136 of the EO Act an interpretation that differs from the interpretation that the Tribunal was bound to apply based on the law as it stood at the time the Tribunal made its decision, would, in effect, give the Charter retrospective operation.
  
9. In the present matter, the original proceeding before VCAT commenced in 2008. There is no inconsistency between the law as it stood when the Tribunal applied it, and the law as it is now before the Court of Appeal. 

WBM v Chief Commissioner 
10. In WBM,  the Court divided on whether the Charter applied retrospectively. 
11. Warren CJ, with whom Hansen JA agreed, held that the Charter did not apply in that case because the Charter was not in place when the Appellant was added to the register of sex offenders or when he was eligible to be added to the register. As such the definition could not be interpreted in light of s 32 of the Charter. Warren J agreed with the Respondent’s submissions that: 

...  because the facts in issue occurred before the commencement of the Charter, the appellant could not rely on the Charter as a tool of statutory interpretation.  The presumption against retrospective operation prevents the Charter from altering the fixed legal character of events which happened before its commencement, or legal relations, obligations or liabilities likewise fixed on the happening before that commencement of such events.

12. Justice Bell disagreed because the issue in question was the interpretation of s 3 of the Sex Offenders Registration Act, not the legality of any act of a public authority.  He found that applying that principle of interpretation in s 32 when interpreting the definition of s 3 of the Act ‘will not operate to alter the fixed legal character of the appellant’s past status by reason of past events but will operate to establish the legal character of his present and future status by reason of those events.’
  
13. In any event, WBM may be distinguished from the present case for two reasons. First, because the issue in question in WBM concerned the conduct of a public authority. Secondly, no part of the Charter had been enacted when the events took place.
No issue of retrospectivity in this matter
14. The question of retrospectivity does not arise in the same way in this matter as in WBM and other authorities cited in the Attorney-General’s written submissions.
 In those cases, the events occurred before the commencement of any provision of the Charter.
 
15. In this matter, at the time of the phone call between Mr Rowe and Ms Hackney in June 2007, the rights in Part 2 of the Charter, including the right to freedom of religion (s 14) and the right to equality (s 8) were already on the statute book as rights that the Victorian Parliament sought to protect and promote, and the definition of those rights was in force from 1 January 2007.
 

16. From 1 January 2007 onwards, the Charter provided statutory recognition to the content of long standing human rights at international law.
 Regardless of the Charter, it was open to the Tribunal to have regard to Australia's international human rights obligations when construing the EO Act. There is a presumption of statutory interpretation that provisions should be interpreted consistently with international law.
 Further, it was appropriate for the Tribunal to consider how the EO Act proposed to limit a relevant human right. As a general principle of interpretation, the Tribunal could not impute to the legislature an intention to abrogate or curtail fundamental rights or freedoms unless such an intention is clearly manifested by unmistakable and unambiguous language. In particular, there should be a clear indication that the legislature directed its attention to the rights or freedoms in question, and has consciously decided upon abrogation or curtailment.

17. The Commission accepts that the Charter does not displace the presumption against retrospectivity and that s 32 cannot alter the legal consequences of past events or settled legal relations arising from them. The application of s 32 to interpret the relevant provisions of the EO Act would not be altering the legal consequences of those past events because:

(a)
the events took place after the commencement of Part 2;

(b)
s 32 only enables a court to choose between available interpretations. It necessarily follows that a rights-compatible interpretation – which now must be favoured because of the interpretive mandate of s 32(1) – was one open to the Tribunal prior to the enactment of the Charter.  Momcilovic confirmed that s 32 does not authorise a court to do anything it cannot already do;

(c)
ordinary principles of interpretation obliged the Tribunal to construe the relevant provisions of the EO Act: 
 

i. in conformity with s35(a) of the Interpretation of Legislation Act 1984 (Vic) to promote its purpose; 

ii. beneficially, because it is remedial legislation; 
iii. consistently with international legal obligations.
18. While the Charter is now one of the applicable rules governing statutory interpretation, applying ordinary principles of interpretation in this matter would not lead to a result that is inconsistent with a human rights-compatible interpretation. While the construction preferred by the Tribunal is the one required of it by reason of s 32, this construction was open to it prior to 1 January 2008. 
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