1
2

IN THE SUPREME COURT OF VICTORIA AT MELBOURNE

IN THE COURT OF APPEAL

CIVIL DIVISION
SAPC I 2010 0143

BETWEEN:

CHRISTIAN YOUTH CAMPS LIMITED (ACN 095 681 342)
First Applicant

MARK ROWE


Second Applicant

And

COBAW COMMUNITY HEALTH SERVICES LIMITED 

First Respondent

VICTORIAN EQUAL OPPORTUNITY & HUMAN RIGHTS

COMMISSION
Second Respondent
ADDITIONAL SUBMISSIONS OF THE SECOND RESPONDENT RESPONDING TO THE COURT'S REQUEST DATED 2 JUNE 2013

Date of document:

30 July 2013
Filed on behalf of:

  The Second Respondent
Prepared by:



Victorian Equal Opportunity and Human Rights Commission
Phone: (03) 9032 3434

Level 3, 204 Lygon Street
Fax: 1300 286 834

CARLTON  VIC  3053
Solicitor: Skye Rose  

1. At the hearing in the Tribunal, the Commission did not adduce any evidence, take an active role in the hearing, or make any submissions on the merits of the complaint. The Commission's intervention was directed to questions of construction of the Equal Opportunity Act 1995 (Vic) (EO Act) and the Charter of Human Rights and Responsibilities Act 2006 (Charter). For this reason, the Commission makes the following submissions with respect to one question put in “Section F”, paragraph 40(f) of the “Cobaw Notes and Questions” document.
Paragraph 40(f)
 If the alleged act of discrimination was committed by CYC as the provider, can CYC avail itself of the exemption in s 77, or is the application of s 77 confined to natural persons?  What would be the legislative rationale for creating for the purposes of s 77 a legal fiction that a corporation can have a religious belief?
2. The Commission submits that s 77 of the EO Act should be confined to natural persons. 
3. First, the Commission submits that s 77 should be construed in the context of the suite of exemptions provided to religious bodies and in relation to religious activities in ss 75, 76 and 77 of the EO Act.  These provisions apply to particular types of bodies and particular areas of activity. Section 75 deals with discrimination by bodies established for religious purposes that conforms with the doctrines of a religion, while s 77 deals with discrimination by a person that is necessary to comply with the person’s genuine religious beliefs or principles.
4. With respect to s 75, the Parliament did not exempt all bodies engaged in any type of religious activity from the operation of the EO Act. Rather it confined the exemption in s 75 to bodies established for a religious purpose.  Parliament has then designated certain activities engaged in by such a body to be exempt from the operation of the EO Act.  

5. If s 75 of the EO Act is to have any operation independent of s 77 of the EO Act, then the only proper interpretation of the expression ‘person’ in s 77 is to confine the section to natural persons.
6. It is unlikely that Parliament intended to provide a broader exemption to bodies not established for a religious purpose and engaged in a wider range of activities than those identified in s 75 by permitting those bodies to rely on s 77 of the EO Act. It would be an absurd result for bodies established for non-religious purposes to have wider exemptions than those bodies specifically established for a religious purpose and engaged in the specific types of activities identified in s 75 of the EO Act.

7. Further, if s 77 of the EO Act applies to any body (incorporated associations and/or corporations including a corporation formed for a religious purpose), then ss 75 and 76 would be redundant because s 77 provides a broader basis for exempting the body’s activities from the EO Act.  There would be no circumstances in which a body would need to resort to s 75(2), as s 77 would cover the field.  

8. Second, the Commission submits that a corporate entity cannot by its nature hold religious beliefs.
 Inherent in the application of s 77 is the requirement that the person seeking the benefit of the exemption have genuine religious beliefs or principles. 

9. The Commission submits that s 77 of the EO Act should be construed narrowly and consistently with the overall objects of the EO Act.
  The Commission notes that the expression ‘person’ is defined in s 4 of the EO Act to include an unincorporated association and a natural person of any age.  Further, s38 of the Interpretation of Legislation Act 1984 (Vic) defines ‘person’ to include a body politic or corporate as well as an individual, unless the contrary intention is indicated.  The Commission submits that s 77 does not extend to corporate entities because an entity cannot by its nature hold a religious belief.
 Albeit in a different context, in Motel Marine Pty. Ltd. v I.A.C. (Finance) Pty. Ltd (1963) 110 CLR 9 at 11- 12, Kitto, Taylor and Owen, JJ examined longstanding judicial consideration about the artificiality of the corporation. Their Honours approved Salmond on Jurisprudence, where it was said a corporation had ‘neither soul nor body".
 The Commission submits that there is nothing in the EO Act or the Charter which supports an interpretation of the s 77 of the EO Act as creating a fiction that an unincorporated association or a corporation may have a religious belief.  
10. The relevant international human rights instruments all describe freedom of religion as an individual human right, which may be exercised alone or with others. As the European Court of Human Rights observed in Hasan v Bulgaria (2002) 34 EHRR 55 at para 60:
While religious freedom is primarily a matter of individual conscience, it also implies, inter alia, freedom to manifest one's religion, alone and in private, or in community with others, in public and within the circle of those whose faith one shares.  
11. The Commission notes that international law recognises that the exercise of beliefs may be done in association with others and, in so doing the State should recognise and respect organisations established to propagate religion or provide the means for adherents to join with others as part of a religious community.
  However, this is a different issue to the question of whether a body, association or corporation holds religious beliefs. 

12. Finally, the Commission notes the Applicants’ reliance on the New South Wales Court of Appeal's decision in OV and OW v Members of the Board of Wesley Mission Council (2010) 79 NSWLR 606. The Court’s decision does not assist the Applicants. The Anti-Discrimination Act 1977 (NSW) does not have a provision comparable to s 77 of the EO Act.  Individuals do not have the benefit of an exception or defence under the Anti-Discrimination Act 1977.
  In Wesley Mission, the Court was concerned with whether the Mission was a body established to propagate religion for the purpose of s 56(d) of the Anti-Discrimination Act 1977 which is in similar terms to s 75(2) of the EO Act.  Neither the original Tribunal nor the Court of Appeal was required to determine whether the Wesley Mission (which was not a corporation) held a religious belief.  
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� 	The Commission notes that courts have expressed reservation as to whether the validity of religious beliefs is justiciable: see Khaira & Ors v Shergill & Ors  [2012] EWCA Civ 983 at [72] – [73], HH Sant Baba Jeet Singh Maharaj v Eastern Media Group Ltd & Hardeep Singh [2010] EWHC (QB) 1294, Bruker v. Marcovitz, [2007] 3 S.C.R. 607. See also Sandberg R Law and Religion Cambridge University Press, 2011 at pages 74 – 77.


� 	X v Commonwealth (1999) 200 CLR 177, 223 (Kirby J) and Qantas Airways Limited v Christie (1998) 193 CLR 280, 333 and footnotes 168-169 (Kirby J).
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