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About the Commission

The Victorian Equal Opportunity and Human Rights Commission (Commission) is an independent statutory body with responsibilities under three laws:
· Equal Opportunity Act 2010 (Vic) (EOA)
· Racial and Religious Tolerance Act 2001 (Vic) (RTA)
· Charter of Human Rights and Responsibilities Act 2006 (Vic) (Charter)

The EOA makes it against the law to discriminate against people on the basis of a number of different personal characteristics.  The RRTA makes it against the law to vilify people because of their race or religion.  Under the EOA and the RRTA, the Commission helps people resolve complaints of discrimination, sexual harassment and racial or religious vilification through a free and impartial dispute resolution service with the aim of reaching a mutual agreement. 

The Charter requires government and public bodies to comply with human rights and to consider relevant human rights when making decisions. The Commission’s role is to educate people about the rights and responsibilities contained in the Charter and to report annually to the Victorian Government about the operation of the Charter. The Commission does not handle complaints relating to the Charter. 

Services provided by the Commission include:
· a free telephone Enquiry Line

· a free and impartial dispute resolution service

· information and education about equal opportunity, racial and religious vilification and the Charter

· education, training and consultancy services. 

Introduction

The Commission welcomes the opportunity to make a submission on the proposed Supported Residential Services (Private Proprietors) Regulations 2011  (proposed Regulations).  

The Commission is aware that in 2008, the Department of Health commenced a review of supported residential services as regulated under the Health Services Act 1988 (Vic) and the Health Services (Supported Residential Services (Private Proprietors) Act 2010 (Vic).  The information gathered through the review process led to the new regulatory regime set out in the Supported Residential Services (Private Proprietors) Act 2010 (Vic) (new Act).  The purpose of the proposed Regulations is to provide for the effective administration of the new Act.  
This is a high-level submission which considers in turn each Part of the proposed Regulations that are of concern to the Commission.  The proposed Regulations are analysed broadly against human rights.  The Department has obligations under the Charter to act compatibly with the human rights protected in the Charter and to take those human rights into account when making decisions.
  In areas of State responsibility, the Victorian government also has a role to play in Australia meeting its international obligations to protect and promote the human rights enshrined in the International Covenant on Economic, Social and Cultural Rights 1966 (ICESCR).    
The Commission notes that there are other organisations that are better placed to comment on the detail of the proposed Regulations and endorses the submission made by the Office of the Public Advocate (OPA). 

The following human rights are of most relevance to the proposed Regulations:

· under the Charter:

· the right to equality
· the right to privacy

· under the ICESCR:

· the right to adequate housing
· the right to health 

Right to equality

The right to equality is protected at section 8 of the Charter.  Section 32(2) of the Charter provides that international law and the judgments of domestic, foreign and international courts and tribunals relevant to a human right may be considered in interpreting a statutory provision.  The Human Rights Committee, a body of independent experts that monitor the implementation of the International Covenant on Civil and Political Rights 1966 (ICCPR), publishes its interpretation of the content of human rights provisions in the form of General Comments.  Victoria can draw from those comments to the extent that the rights in the Charter are similar to the rights in the ICCPR.  
General Comment No. 18 on the Right to Non-Discrimination explains that the principle of equality sometimes requires government to take affirmative action in order to diminish or eliminate conditions which cause or help to perpetuate discrimination that is prohibited.
  This is consistent with section 8(4) of the Charter, which provides that measures taken for the purpose of assisting or advancing persons or groups of persons disadvantaged because of discrimination do not constitute discrimination.  More generally, it also suggests that the government should take positive steps to eliminate discrimination. 

By virtue of the right to equality at section 8 of the Charter, the government is required to take affirmative action with respect to residents of SRSs with a view to diminishing conditions that help perpetuate discrimination against residents in their enjoyment of human rights and their enjoyment of the equal protection of the law.  

Right to privacy

The right to privacy is protected at section 13 of the Charter.  The right to privacy includes the right not to have a person’s privacy or home unlawfully or arbitrarily interfered with.  At its most basic, the notion of privacy is concerned with personal autonomy and dignity
 and the concept of home includes a person’s place of residence.
  Despite the right being expressed in negative terms, the right to privacy may impose positive obligations on authorities to take measures to protect against interference by private persons or entities.
  As such, this means that a positive obligation may be cast on the Department to take measures to protect against a person’s privacy or home being unlawfully or arbitrarily interfered with by SRS proprietors, managers or staff.  

Right to adequate housing

The right to adequate housing is not expressly protected in the Charter, however Australia has international obligations to respect and promote that right under the ICESCR.
  Particularly in areas of state responsibility, like housing, Victoria has a role to play in Australia meeting its obligations under the ICESCR.  In General Comment No. 4 on the Right to Adequate Housing, the Committee on Economic, Social and Cultural Rights states that the right to adequate housing comprises a number of elements, including a right to the availability of services, materials, facilities and infrastructure and rights to habitability and accessibility.  Given that housing is a responsibility of the State, the Victorian government needs to ensure that it protects and promotes the right to adequate housing to enable Australia to meet its international obligations.

Right to health

While the Charter does not express protect the right to health, it is also protected under the ICESCR.
  The right to health recognises the right of everyone to the enjoyment of the highest attainable standard of physical and mental health.
  Given that health is a responsibility of the state, Victoria’s protection of the right to health is necessary for the fulfillment of Australia’s international obligations.

Equal Opportunity

Given that SRS residents often possess attributes that are protected under the EOA, including being elderly or having a disability, SRS proprietors need to be conscious of, and work toward, meeting their obligations under the EOA.  The experience reported to the Commission is that the needs of people with protected attributes are often not met.  SRS proprietors have obligations under the EOA to not discriminate in the provision of their services
 and, in addition, as service providers, have a positive duty to take reasonable and proportionate measures to eliminate discrimination, sexual harassment and victimisation.
  

The Department needs to be cognisant of the obligations of SRS proprietors under the EOA in setting up a system of regulation.  From a policy perspective, it is important for the Department to bear this in mind.  The Department needs to ensure that it sets up a framework that protects people from discrimination on the basis of protected attributes, including age and disability, as well as assists SRS proprietors to comply with their positive duty to eliminate discrimination.  

Response to proposed regulations

Part 2 - Administration and Registration


Part 2 of the proposed Regulations specifies the information to be included in various applications made to the Secretary.  Additional information required by the proposed Regulations compared to the existing scheme includes information in relation to the qualifications of staff and training arrangements, the information to be provided to prospective residents and business and financial information.  

The new Act strengthens protections for residents by providing that the Secretary determine the fitness of a person applying to be the proprietor or manager of an SRS – previously the regulations only mandated that a person applying to be an SRS proprietor be subject to assessment. 

If SRSs are not responsibly and appropriately managed, the safety of residents may be put at risk and the rights to privacy and home of residents may be violated.  The requirement that the Secretary be provided with information in relation to the suitability of an SRS proprietor and manager, and the suitability of the building, will enable the Secretary to better protect the right to privacy and home of potential residents and their right to adequate housing. The Commission supports the proposal to increase the information that is required to be provided when making various applications to the Secretary. 

Part 3 – Information for Prospective Residents and Residential and Services Agreement

Part 3 sets out the information to be provided to prospective residents before entering the SRS and the information to be included in the Residential and Services Agreement between the SRS and the resident.  Compared to the current scheme, additional information that the proposed Regulations require include a statement that the SRS is regulated by the Department and that services provided by the SRS must be consistent with the principles and requirements set out in the Act, information in relation to how personal support services are planned and who may be consulted in the process, and a statement explaining when notices to vacate may be given.

The proposed Regulations engage the right to equality before the law as well as the rights to adequate housing and privacy set out in the Charter.  As discussed above, the Commission considers that the right to equality imposes an obligation on government to take affirmative action with respect to residents of SRS, who commonly possess attributes of disability or old age, with a view to diminishing conditions that help perpetuate discrimination against residents in their enjoyment of the equal protection of the law.  

Such affirmative action may include requiring that residents be given information that sets outs their rights with respect to the SRS, as proposed by the Regulations.  In addition, the requirement to provide particular information to residents of SRSs will better enable residents to ensure that their rights to adequate housing and privacy and home are respected.  The Commission supports increasing the information that is required to be provided to prospective residents before entering an SRS and the information to be included in the Residential and Services Agreement between an SRS and a resident. 

Part 4 – Accommodation and Personal Support Standards


Part 4 provides that accommodation and personal support standards are set out in Schedule 9.  Schedule 9 sets out numerous standards in relation to lifestyle, food and nutrition, health and wellbeing and the physical environment.  

In its Submission to the Review of the Regulation of Supported Residential Services in Victoria (Submission),
 OPA proposed that a standards accreditation system be established for SRSs.  This recommendation was not adopted.  Instead, Schedule 9 lists the standards.  Despite the fact that 28 per cent of persons who responded to the 2008 SRS review raised concerns regarding residents’ privacy, dignity and other individual rights and that the Regulatory Impact Statement for the proposed Supported Residential Services (Private Proprietors) Regulations 2011 (RIS) identified that residents face risks in relation to accommodation and personal support standards, there is little difference between the existing and proposed standards.

We note that the right to adequate housing is promoted by the setting of minimum standards in relation to habitability and accessibility, including requiring facilities to have functioning call bells, grab rails and sufficient lighting.  Further, we note that the right to privacy is promoted by the inclusion of standards that allow residents to undertake personal activities in private and requiring that residents are encouraged to participate in decisions regarding the services they receive, facilitating choice and autonomy.  However, given the concerns raised by stakeholders in relation to the existing standards and the fact that there are very few substantive differences between the existing and proposed standards, the Commission submits that the rights to adequate housing and privacy of residents are not adequately protected by the proposed Regulations.  In addition, given that the efficacy of standards hinges upon the level of compliance with them, the Commission considers that it is essential that the Department provide for effective monitoring and enforcement.    

Part 5 - Medication  

Part 5 makes provision for the appropriate storage, distribution and administration of medication and the keeping of records in relation to medication.  The proposed Regulations add additional requirements including that relevant health practitioners be notified of any failure to administer medication, that medications be kept in a lockable storage facility and that, before administering medication, the staff member confirms that the medication is being provided correctly. These requirements are an improvement on the previous regulations.
The RIS notes that common breaches in the area of standards of care include failure to administer medications as instructed or store medications safely.  The proposed Regulations add requirements that address those concerns and go some way toward protecting the right to health.  The Commission supports the proposal to increase requirements in relation to the appropriate storage and administration of medication, but considers that the right to adequate health care is not sufficiently protected by the proposed Regulations.  In accordance with the recommendation by OPA in its Submission,
 the Commission recommends that the Department increase its monitoring of medication storage and administration in SRSs and enforce penalties for breach of the new Act and associated regulations.

Part 6 – Staffing

Part 6 sets out the minimum number of staff that are required to be on duty at certain periods of time and the qualifications required of different staff.       

According to the RIS, more than 30 per cent of respondents raised concerns about suitable staffing to meet the needs of residents.  Specific comments were made in relation to staff qualifications, skills and attributes for the job.  Issues raised during consultation were a lack of qualified staff on weekends, a lack of first aid trained staff and that personal support coordinators were not always adequately qualified.  

Despite those concerns, little change is proposed in the proposed Regulations.  The qualification requirements for the personal support coordinator have not increased, but in fact have broadened.  The requirement in the current scheme that for every 30 residents (or fraction of 30 residents), there must be at least one staff member on duty to provide personal support to residents has remained unchanged.  Outside of core hours, instead of requiring one person to be on duty that is a special or personal care staff member as is the case in the existing scheme, in the proposed Regulations there only needs to be a person available at the SRS to respond to any first aid or emergency issues in accordance with written protocols.  In addition, there appears to be no requirement for additional staff on the weekend. One identifiable change is that the proposed Regulations require there to be at least one person on duty during core hours each day who has completed first aid training.

In relation to staffing, OPA recommended in its Submission that the government introduce minimum qualification levels for all personal care staff at SRSs to ensure that SRS residents are provided with the same quality care as residents in comparable facilities (aged care facilities and shared supported accommodation);
 that the hours for a trained personal care coordinator be increased from 38 hours per week to 24 hours per day;
 and that the ratio of staff to residents be benchmarked against comparable residential service sectors
.  The proposed Regulations do not address these recommendations.  

In light of the above, the Commission submits that the rights to privacy and to adequate housing and health care are not adequately respected or protected under the proposed Regulations.  The protection of those rights is particularly important when dealing with SRS residents, who are among the more vulnerable members of society.  In light of the high levels of breaches in resident care and staffing and the proposed increase in reporting requirements, the Commission recommends that staffing levels and staff qualifications be increased to adequately protect SRS residents.  The vulnerability of SRS residents means that they are more dependant on staff for assistance, have higher levels of need and require more qualified staffing to meet those needs.

Part 7 – Complaints 

Part 7 sets out a system for dealing with complaints from residents or other persons about any aspect of the operation of SRSs.   
According to the RIS, 28 per cent of respondents to the review of SRS legislation were concerned about the current complaints handling process.  Particular concerns raised were that residents were afraid to complain because they did not understand the complaints process and feared possible retribution from a proprietor or staff.  

The requirement in the proposed Regulations that the SRS must ensure that residents are aware of the complaints procedure is also part of the existing scheme.  No additional steps have been proposed to ensure that residents understand the complaints process.  The issue that residents are afraid to make complaints for fear of possible retribution is not addressed at all, despite being a major concern according to stakeholders.
 

The RIS notes that the risks sought to be addressed by the proposed Regulations are that complaints are not resolved appropriately or in a timely manner and that information relevant to the safety and wellbeing of residents is not appropriately documented to ensure that they are not put at risk.  It does not appear that either of the risks sought to be dealt with in the proposed Regulations have been addressed.  

The requirement that complaints be dealt with “promptly” under the existing scheme has been replaced with a requirement that the initial investigation of complaints must “commence within 2 business days” in the proposed Regulations.  This change arguably provides less support for the resident - instead of requiring prompt resolution of the complaint, it merely requires prompt initial investigation.  The requirement in the proposed Regulations to maintain records of complaints made and their outcomes is already included in the current scheme and, therefore, goes no further toward ensuring that information in relation to the safety and wellbeing of residents is appropriately documented.

While the existence of a complaints system promotes the right to equal protection before the law and, if effective, would reinforce the rights to privacy and adequate housing and health care, those rights are not adequately protected.  Substantial concerns were raised about the complaints process and there is very little difference between the current scheme and the proposed Regulations.

Part 8 – Reporting and Records

Part 8 sets out the reporting and record keeping requirements for SRSs.  

In its Submission, OPA proposed that the government reinstate a regulatory requirement for SRS proprietors to maintain a central record of incident or injury to residents.
  That recommendation was adequately addressed.  The requirements in relation to reporting and records enable patterns of incidents to be identified and facilitates investigation into serious, recurring issues.  The reporting and records procedures will therefore promote the safety and wellbeing of residents and the rights engaged by the SRS scheme.

The proposed Regulations are stronger than the existing scheme in that they detail what incidents must be recorded and what information must be kept, they slightly broaden the meaning of a reportable incident and require that prescribed reportable incidents be reported to the Secretary within one business day.  The Commission supports these changes in the proposed Regulations.

Part 11 – Monitoring and Enforcement  

Part 11 sets up an infringements system with respect to prescribed offences against the new Act.  Stakeholders have highlighted the need for SRSs to be more effectively monitored for compliance and for penalties to be enforced against those proprietors who consistently breach the new Act and associated regulations.  

The RIS notes that the Department considers that, under the current framework, only a small percentage of incidents are made known to the Department.  It is noted that each year there are more than 500 breaches related to resident care and staffing and up to 10 unexpected deaths.
  Those figures and the nature of the breaches relating to standards of care in particular, clearly indicate that there is a need for more effective enforcement of the regulations and increased staff levels and qualifications.  

Most of the new enforcement measures, including the systems created for compliance notices and undertakings, are included in the new Act.  The proposed Regulations only regulate the infringement system.  By adopting an infringement system, it will be simpler and cheaper to enforce penalties against proprietors who breach the new Act and associated regulations.  The Commission supports the adoption of an infringements system, but notes that there is still a need for more effective monitoring and enforcement of the new Act and regulations.

Conclusion

The RIS states that the primary objective for regulatory intervention is “to protect the safety and wellbeing of residents living in private SRS”.  The proposed Regulations attempt to address two competing concerns: inadequate protections for residents on the one hand and the regulatory burden on proprietors on the other.  
On analysis of the proposed Regulations, it does not appear that the ways in which the regulations propose to reduce the regulatory burden for SRS proprietors diminish rights protections for residents.  In fact, protections for residents have been strengthened in some important areas including recording and reporting of incidents. 

However, the proposed Regulations do not appear to have been significantly strengthened to provide greater protections for the rights of residents in some key areas in which doing so would impose a greater compliance burden, such as staffing and personal support standards.  Given the vulnerability of many SRS residents, it is questionable whether the proposed Regulations achieve the right balance in those areas and afford residents comparable protections to residents of aged care and disability supported accommodation.

The Commission notes that some areas of concern have not been addressed by the proposed Regulations.  For example, no steps have been taken to improve the affordability of pension-level SRSs.  The Commission supports the  recommendation made by OPA in its Submission that the government review the maximum SRS fee for pension level residents and consider that it be set no higher than 75 per cent of the social security allowance, thus allowing residents more disposable income for their personal needs.
  
The Commission’s key recommendations are to:

· increase the ratio of staffing to residents and increase the qualification requirements of staff;

· require the Department to effectively monitor and enforce compliance with the new Act and associated regulations;

· require that staff be provided with ongoing training;

· improve the affordability of pension-level SRSs.

The EOA contains a number of compliance tools, including that the Commission may issue practice guidelines, may conduct a review of a person’s compliance with the EOA and may assist with the preparation of action plans to improve compliance.
  The Commission would be willing to assist further by employing those tools or by providing further analysis of the proposed Regulations against the human rights framework.  The Commission would also be pleased to work with the Department in developing an EOA resource for SRS proprietors which sets out their obligations under the law and to provide training in relation to compliance. 
Prepared by the Victorian Equal Opportunity and Human Rights Commission
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