Attachment B

Responses to questions from the Family and Community Development Committee at the Inquiry into abuse in disability services public hearing,
19 October 2015


1. “On the issue of whistleblowers, we have heard already this morning that the current whistleblowers act might not be enough to protect whistleblowers, I'm just wondering if your body has any thoughts on what we could do to prevent the rights of whistleblowers - indeed, to protect them, in what is a fairly important role that the individual whistleblowers have?” 

2. “Do you think a legislative [framework] might be of assistance in protecting people who do raise these sorts of issues?”
Given our research did not focus specifically on whether changes to existing Victorian protections for whistleblowers under the Protected Disclosure Act 2012 (Vic) (which replaced the Whistleblowers Protection Act 2001) are necessary, we are currently unable to provide comment on the need for law reform in this area.
However, the Commission has noted the importance of a framework where people are encouraged to speak out about abuse and are protected when they do so. In our submission to the NDIS national consultation on the Quality and Safeguarding Framework, the Commission noted State obligations to prevent abuse and put in place effective legislation and polices, including women- and child-focused legislation and policies, to ensure that instances of exploitation, violence and abuse against people with disabilities are identified, investigated and where appropriate, prosecuted.
 The Beyond Doubt report highlighted that fear of negative repercussions may prevent staff from reporting abuse.
 

Proper supervision and opportunities to debrief, combined with training for services staff on preventing, recognising, responding to and reporting violence, abuse and neglect would contribute to a culture where reporting abuse against clients is understood to be essential in workplace practice, and where staff know their conduct will be monitored.
 

3. “In regards to the Evidence Act that was changed in South Australia to support people who have communication difficulties, do you think that that would strengthen the Victorian system if there were changes to the Evidence Act?” 

Beyond Doubt: the experiences of people with disabilities reporting crime includes specific suggestions for law reform.
 In summary, these issues and recommendations included the following: 

· minimising trauma and maximising participation by extending the use of special hearings to serious offences beyond sexual assault matters through amendments to the Criminal Procedure Act 2009 (Vic)

· clarifying rules of evidence to ensure equity for people with communication disabilities. This included specific suggestions on definitions and the application of Evidence Act provisions defining ‘vulnerable witnesses’, and

· clarifying what is meant by ‘appropriate means’ of communication under section 31 of the Evidence Act 2008 (Vic) (the Evidence Act).
The Commission’s interim recommendation was for the Judicial College of Victoria to amend the Uniform Evidence Manual to clarify that people with communication disabilities are included in the definition of a vulnerable witness contained in section 41 (4) of the Evidence Act, whereby a court may disallow an improper question put to a witness in cross examination. The Uniform Evidence Manual has since been updated accordingly. In addition, the Uniform Evidence Manual was amended so that Augmentative and Alternative Communication may be used by the courts under section 31 (2) of that Act for “deaf and mute witnesses.” Similar clarity should also be provided in the legislation itself.

The Commission is encouraged by the adoption of amendments to the South Australian Evidence Act 1929 by the Vulnerable Witness Bill 2015, which include provisions similar to the recommendations in Beyond Doubt. The changes are expected to greatly enhance the ability of courts to take evidence from witnesses who are young children and people with disabilities. The Commission echoes the calls of the Australian Human Rights Commission for all states to implement similar protections.
 Such features would strengthen the justice system by affording people with disabilities a much better chance of having their evidence being heard and accepted. 

� Victorian Equal Opportunity and Human Rights Commission, submission to the NDIS National Consultation on the National Disability Insurance Scheme Quality and Safeguarding Framework, April 2015, p. 11.


� Victorian Equal Opportunity and Human Rights Commission, Beyond Doubt: the experiences of people with disabilities reporting crime – Research findings (2014) p.39.


� Ibid., p.120.


� Ibid., pp.112-127.


� Nance Haxton, ‘Laws improving rights for intellectually disabled should be national, Human Rights Commission says.’ ABC News, 30 July 2015, available at 


http://www.abc.net.au/news/2015-07-30/push-to-nationalise-new-sa-laws-for-intellectually-disabled/6660724






