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	In the Coroners Court of Victoria 
at melbourne


	COR 2017 6424

	Inquest into the death of TANYA DAY


	


OUTLINE OF SUBMISSIONS OF THE VICTORIAN EQUAL OPPORTUNITY AND HUMAN RIGHTS COMMISSION
1. The Victorian Equal Opportunity and Human Rights Commission (the Commission) intervenes in this inquest as of right under s 40(1) of the Charter of Human Rights and Responsibilities 2006 (Vic) (the Charter).
2. This outline of submissions is limited to the Court’s determination of the scope of the inquest.  The Commission reserves its position to make further submissions concerning the application of the Charter in the inquest. The Commission does not wish to be heard on any issue unrelated to the Charter. 
I
THE ISSUE
3. The Coroners Court is an investigative and inquisitorial Court responsible for making findings concerning the cause and circumstances of reportable deaths: ss 67(1), 89(4) of the Coroners Act 2008 (Vic) (the Coroners Act). A Coroner investigating a death must find, if possible:

(a) the identity of the deceased; 

(b) the cause of death; 

(c) the circumstances in which the death occurred (unless the deceased was not a person placed in custody or care immediately before they died and there is no public interest in making a finding regarding those circumstances); and

(d) any other prescribed particulars.

4. In discharging this fact-finding function, a Coroner is obliged to pursue all reasonable lines of inquiry into the cause and circumstances of the death
 and “do everything possible” to make a determination of these matters.
 

5. The Coroners Court has an important preventative function: “to contribute to the reduction of the number of preventable deaths and fires through the findings of the investigation of deaths and fires, and the making of recommendations, by coroners”: s 1(c). Section 72(2) of the Coroners Act confers a broad power enabling a Coroner to “make recommendations to any Minister, public statutory authority or entity on any matter connected with a death or fire which the coroner has investigated, including recommendations relating to public health and safety or the administration of justice.” To give effect to this important purpose, in addition to making factual findings and recommendations, a Coroner may also make comments on “any matter connected with the death, including matters relating to public health and safety or the administration of justice”: s 67(3). 
6. The Coroner is presently defining the scope of the inquest into the death of Tanya Day, an Aboriginal woman who died after being removed from a V-line train and arrested for public drunkenness and held in Police custody on 5 December 2017.
 The Coroner has already foreshadowed that she will be making a recommendation for the abolition of the offence of public drunkenness in s 13 of the Summary Offences Act 1966 (Vic).

7. The deceased’s family contends that systemic racial discrimination (that is, discrimination on the basis of race) should be within the scope of the inquest and requests the Coroner to investigate whether it contributed to the cause and circumstances of Tanya’s death. The Commission supports this submission. The Commission submits that investigating whether systemic racial discrimination contributed to Tanya’s death is compatible with the application of the Charter to this inquest.
8. In summary, the Commission submits:
8.1 the Charter rights engaged in determining the scope of the inquest are the equality rights (ss 8(2) and 8(3)), the right to life (s 9) and a person’s right to enjoy their culture (s 19(2)(a));
8.2 various operative provisions in the Charter apply to the Court in determining the scope of the inquest:
8.2.1 first, as a “public authority” the Court is bound by s 38(1) of the Charter. Discharging the obligations in s 38(1) of the Charter imposes both a procedural and substantive obligation on the Court. Absent any material justifying a reasonable limitation on the rights engaged, the Court should act compatibly with the rights by investigating whether systemic racism was a cause or circumstance of Tanya’s death. Further, to give effect to s 19(2) of the Charter, the Court should inquire into whether Tanya received culturally safe and trauma-informed care by the various agencies who engaged with her on the day of her arrest up until her death;
8.2.2 further or alternatively, if the Court is not acting as a public authority under the Charter, the rights protected in s 8(3), 9 and 19 of the Charter are in any event directly applicable to the Court by reason of s 6(2)(b) of the Charter. By reason of the direct application of these rights to the Court, in determining the scope of the inquest, the Court should construe its functions broadly to permit it to examine whether systemic racism was a cause or circumstance of Tanya’s death;
8.3 further, independently of both s 38(1) and s 6(2)(b), by applying the interpretative rule in s 32(1) of the Charter the Court should:

8.3.1 interpret the Court’s function in s 67(1) to determine “the circumstances in which the death occurred” compatibly with the right to an effective investigation into Tanya’s death protected by s 9 of the Charter by investigating whether systemic racism was a cause or circumstance of Tanya’s death; 
8.3.2 alternatively, take into account relevant rights when carrying out its statutory functions. 
II
ENGAGEMENT OF CHARTER RIGHTS
9. A helpful first step in approaching the Charter is to identify relevant Charter rights.  The threshold for the engagement of a Charter right is low.
 Charter rights are engaged whenever a right is relevant to a decision or action that a public authority has made, taken, proposed to take or failed to take.
 After construing rights “in the broadest possible way”
, a public authority must understand in general terms how Charter rights may be relevant to their action.
10. The Commission submits that the following human rights are engaged in this inquest: ss 8(2), 8(3), 9 and 19(2)(a).
Equality rights: s 8(2) and s 8(3) 
11. Section 8 of the Charter protects a number of equality rights. Relevantly, s 8(2) protects the right of every person “to enjoy his or her human rights without discrimination”.  Section 8(3) provides “Every person is equal before the law and is entitled to the equal protection of the law without discrimination and has the right to equal and effective protection against discrimination.”
12. The concept of discrimination in the Charter is tied to the Equal Opportunity Act 2010 (Vic) (EO Act). The right to enjoy human rights without discrimination, and right to the equal and effective protection against discrimination, should be understood in this context. Discrimination is prohibited by the EO Act if it occurs on the basis of an attribute set out in s 6 of that Act. Section 6 of that Act sets out the attributes of prohibited discrimination, including, relevantly, race and sex. Section 7(1)(a) of the EO Act defines discrimination to mean ‘direct or indirect discrimination on the basis of an attribute’. Direct and indirect discrimination are defined in the EO Act. For example, s 9 of the EO Act states that indirect discrimination ‘occurs if a person imposes, or proposes to impose, a requirement, condition or practice (a) that has, or is likely to have, the effect of disadvantaging a person with an attribute; and (b) that is not reasonable’.
13. Section 8(3) of the Charter has three limbs. The Commission relies on the second and third limbs. The second limb of s 8(3) protects substantive equality, one that accommodates difference. It recognises that certain groups may need to be treated differently in order to ensure that everyone has equal protection of the law.
  In Victoria Police Toll Enforcement v Taha, her Honour Tate JA observed (footnotes omitted):

This is a principle of equality that recognises that uniformity of treatment between different persons may not be appropriate or adequate but that disadvantaged or vulnerable persons may need to be treated differently to ensure they are treated equally. This may have procedural implications for the way people are treated in court and tribunal proceedings.

14. The third limb of s 8(3) provides a right to equal and effective protection against discrimination. This right extends beyond merely requiring that the law protects people equally and without discrimination – it also gives every person a separate and positive right to be effectively protected against discrimination. 
 Both the second and third limbs have already been recognised to have procedural implications for Courts. 
 
15. Tanya was entitled to the protection of these rights during her life. Whether a denial of their protection was a cause or circumstance of her death is a matter that this Court should investigate. 
16. Associate Professor Anthony identifies in her report several indicia of systemic racism (that is, discrimination on the basis of race) in the treatment of Tanya, including allegations of:
16.1 racially discriminatory treatment of Tanya in the police call-out and the response to the call out;
 
16.2 racially discriminatory policing, including racial profiling, in the course of the arrest;

16.3 racially discriminatory treatment of Tanya in the police cells and by paramedics,
 including the failure to check and attend to welfare and health needs,
 rough handling of Tanya
 and the pervasive view of intoxication between police and paramedics leading to delayed medical assistance and Tanya’s transfer to hospital;

16.4 other types of discrimination in the treatment of Tanya, including on the basis of her gender;
 and
16.5 systemic racism in the flaws in the investigation into the death of Tanya.

17. The decision of whether to include issues of systemic racism within the scope of the inquest engages the rights in ss 8(2) and s 8(3) of the Charter. 
The right to life

18. Section 9 of the Charter states: 

Every person has the right to life and has the right not to be arbitrarily deprived of life.

19. This right is modelled on art 6(1) of the International Covenant on Civil and Political Rights (ICCPR). The right is protected in numerous other human rights instruments, including in Article 2 of the European Convention on Human Rights (ECHR). The UN Human Rights Committee has described it as “the supreme right”.
 At international law, it is an absolute right.  While there are no absolute rights under the Charter, the fundamental nature of this right must be considered in determining whether any limitation is justified.
20. At international law, the right to life places negative and positive obligations on State parties: a negative obligation to refrain from conduct that will result in the arbitrary deprivation of life and a positive obligation to take measures to prevent and protect individuals against the arbitrary deprivation of life.
 

21. Victoria’s coronial system gives effect to this right. As the Statement of Compatibility to the Coroners Bill 2008 stated: 
The right to life is protected by section 9 of the charter. In other jurisdictions this right has been interpreted to include an obligation on government to ensure an effective investigation into certain deaths. As the most significant investigative mechanism into reportable and reviewable deaths, the coronial system gives effect to this right. The operation of an effective investigation process raises other relevant rights. Limitations on these rights have been found to be reasonable when balancing and giving effect to this aspect of the right to life.”

22. In interpreting the scope of this right, s 32(2) of the Charter permits the Court to have regard to “international law and the judgments of domestic, foreign and international courts and tribunals relevant to a human right”.

23. The right to an “effective” investigation requires careful and thorough scrutiny that “takes into account all the surrounding circumstances”.
 In respect of the United Kingdom jurisdiction, Dr Freckleton and Coroner McGregor have noted that what is required by way of a death investigation that is compliant with the right to life (protected by Article 2 of the ECHR) is a flexible approach that is responsive to the facts of each case.
 The European Court on Human Rights has taken the view that “in the light of the importance of the protection afforded by Article 2, the Court must subject complaints about deprivations of life to the most careful scrutiny, taking into consideration all relevant circumstances.”
 

24. This Court has already recognised the relevance of s 9 of the Charter in Victorian inquests.  In Coronial Investigation of 29 Level Crossing Deaths - Ruling on the Interpretation of Clause 7(1) of Schedule 1 to the Coroners Act the Court had to determine whether the previous Coroners Act or current Act applied to the inquest. The Coroner held that the current Act applied, her conclusion fortified by the preventative focus in the current Act which gave effect to the right to life. Thus, it was said (at 19): 

[I]n order to comply with the State’s requirements to protect the right to life, an Inquest in relation to the level crossing deaths must address broader systemic and prevention issues that may have contributed to the death.

25. Very recently in Finding without inquest into the death of John Edwin Wilks, a case involving the death of a man who fell in his wheelchair when riding a bus, Coroner McGregor found that a number of Charter rights were relevant including the right to life under s 9 of the Charter.

26. The right to life is plainly engaged in the circumstances of this inquest. Tanya died after suffering head injuries while in Police custody.
 The positive scope of the right to life requires that there be an effective investigation into her death. 
The right to be free of inhuman or degrading treatment

27. Section 10(b) of the Charter provides that ‘A person must not be … treated or punished in a cruel, inhuman or degrading way’. This right was modelled on Article 7 of the ICCPR,
 and is also protected in Article 3 of the ECHR.

28. As a matter of international law, the right not to be treated in a cruel, inhuman or degrading way includes a right to have credible allegations of such treatment effectively and independently investigated. This implied procedural right is recognised in the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, to which Australia is a party, which expressly requires an impartial investigation of allegations of cruel, inhuman and degrading treatment.

29. However, notwithstanding the settled international jurisprudence on the equivalent ICCPR and ECHR right, the Victorian Court of Appeal held in Bare v Independent Broad-based Anti-corruption Commission
 that s 10(b) of the Charter does not protect an implied procedural right to have credible allegations of such treatment or punishment independently investigated.
 
30. The decision in Bare arose in the context of an alleged victim of cruel, inhuman and degrading treatment by Victoria Police submitting that there was an implied right to have a credible allegation of a breach of s 10(b) of the Charter investigated independently of Victoria Police by the Office of Police Integrity. Plainly, the Coroners Court is an independent investigative Court. Once an inquest is convened, the Court can also investigate whether a deceased person has been subject to cruel, inhuman or degrading treatment by a public authority in breach of the Charter. .
31. As to whether the right to protection from cruel, inhuman or degrading treatment is engaged, there is a minimum threshold that applies to the standard of treatment in question. It “must reach a minimum level of severity or intensity before it can amount to cruel, inhuman or degrading treatment”.
. Relevantly, in the context of the use of force in law enforcement, the right will not be engaged unless the use of force is grossly disproportionate to the purpose it seeks to achieve and results in pain and suffering which reaches that minimum threshold of severity.

32. The Commission makes no submission as to whether the right is engaged, but notes that its engagement in this case has been alleged by Tanya Day’s family
. In circumstances where s 10(b) is not engaged, the right to humane treatment when deprived of liberty may be engaged.

33. The Commission submits that if the Court is satisfied that a credible allegation of cruel, inhuman or degrading treatment by a public authority arises on the evidence before it, the Charter requires the Coroners Court to give proper consideration to it when deciding the scope of the inquest.

Cultural rights

34. Section 19 of the Charter protects cultural rights as well as distinct Aboriginal rights. It states:
(1) All persons with a particular cultural, religious, racial or linguistic background must not be denied the right, in community with other persons of that background, to enjoy his or her culture, to declare and practice his or her religion and to use his or her language.

(2) Aboriginal persons hold distinct cultural rights and must not be denied the right, with other members of their community –

(a) to enjoy their identity and culture; and

(b) to maintain and use their language; and 

(c) to maintain their kinship ties; and

(d) to maintain their distinctive spiritual, material and economic relationship with the land and waters and other resources with which they have a connection under traditional laws and customs.

35. The expression “Aboriginal” is defined in s 3 of the Charter as “a person belonging to the indigenous peoples of Australia, including the indigenous inhabitants of the Torres Strait Islands, and any descendants of those peoples.”
36. There is no definition in the Charter of “culture” and the scope of s 19 has yet to be given any detailed consideration in Victorian law. However, comparative rights are protected in national and international human rights instruments. The United Nations Human Rights Committee has confirmed a broad and flexible interpretation of “culture” for the purposes of Article 27 of the ICCPR.
  It encompasses traditional beliefs and practices, as well as social and economic activities that are part of a group’s tradition.
 Cultural rights are collective rights that may be exercised individually by a person.
 In respect of (the equivalent right in) s 20 of the New Zealand Bill of Rights Act, Elias CJ has observed “Cultural identification is an aspect of human dignity and always an important consideration where it is raised, as are the preferences and practices which come with such identification, as s 20 of the New Zealand Bill of Rights Act 1990 affirms.”
 

37. Article 27 of the ICCPR recognises the existence of a “right” to culture and requires that it should not be denied by States parties to the ICCPR.  Consequently, the United Nations Human Rights Committee’s General Comment 23 recognises that positive measures by States parties may be necessary to protect against the denial or violation of the Article 27 rights:

6.1 Although article 27 is expressed in negative terms, that article, nevertheless, does recognize the existence of a “right” and requires that it shall not be denied.  Consequently a State party is under an obligation to ensure that the existence and the exercise of this right are protected against their denial or violation.  Positive measures of protection are, therefore, required not only against the acts of the State party itself, whether through its legislative, judicial or administrative authorities, but also against the acts of other persons within the State party. […]  

38. The Commission submits that s 19(2) of the Charter, even though expressed as a negative, confers a positive right on an Aboriginal person to enjoy his or her culture or identity. In Poma Poma v Peru,
 the UN Human Rights Committee recalled its General Comment 23
 and confirmed that positive measures by States parties may be necessary to protect against the denial or violation of the Article 27 rights.
 The requirement for a state party to take positive legal measures was also noted in Mahuika v New Zealand.

39. Human Rights Committee jurisprudence confirms that the impact of the denial or violation of the right must meet a threshold.  In Lansman v Finland,
 the Committee held that the impact of the interference on the rights contained in Article 27 must be “so substantial that it does effectively deny [Article 27 rights].”
  In Poma Poma v Peru, the Committee said that a limited impact on the way of life and livelihood of persons belonging to that community would not necessarily amount to a denial of the rights under article 27.
 However, there is otherwise limited guidance available from the Human Rights Committee as to the precise threshold at which “interference” becomes “so substantial” that it amounts to a “denial”. It is a question of degree.

40. It has been established in Victorian law that s 19 of the Charter can impose particular obligations on Courts. In Cemino v Cannan
, the Supreme Court held that the Magistrates Court was obliged by the Charter to consider the distinct cultural rights of Aboriginal people in the Charter when exercising its discretion to send a case to the Koori Court.  In the different context of a bail application, in DPP v SE
 the Supreme Court held in a bail application that it was necessary for the Court to recognize that “different forms of discriminatory disadvantage and vulnerability may be experienced by Aboriginal persons, children and persons with intellectual disability and that someone who is disadvantaged and vulnerable in all three discriminatory respects is in a position of exacerbation.”

41. The Commission submits that s 19(2) is engaged in this inquest for the following reasons: 
41.1 Tanya was an Aboriginal woman who held distinct cultural rights by reason of her race. As the Charter’s Preamble recognises ‘human rights have a special importance for the Aboriginal people of Victoria, as descendants of Australia’s first people’;
41.2 the overrepresentation of, and “cultural ignorance” towards Aboriginal people in the criminal justice system are well-documented;
 and
41.3 as an Aboriginal woman, Tanya faced particular psychological challenges while in police custody due to Indigenous inter-generational trauma, including by reason of the death of her family member in custody, Harrison Day. For example, there is evidence in the Coronial Brief that Tanya was highly distressed about being placed in  police custody
 and felt unsafe and agitated while in custody.
 While in custody, Dr Anthony identifies the failure of Victoria Police to properly attend to Tanya’s health and welfare in the holding cell owing to adherence to dominant views of Aboriginal women as “intoxicated” and “troublesome”.
 Tanya’s Aboriginal identity raises for consideration by this Court the cultural competence of those who interacted with Tanya in the lead up to her death, and the extent to which the unique fears Aboriginal persons experience in custody were recognised by those involved with her on the day of her arrest and informed appropriate culturally safe and trauma-informed care.
 
42. The Commission submits that s 19(2) is engaged in this inquest. 

43. The Commission makes a particular submission concerning the scope of the inquest to give effect to s 19(2): namely, that the Court should enquire into whether Tanya received culturally safe and trauma-informed care by the various agencies who engaged with her on the day of her arrest up until her death, and inquire into the matters identified by Dr Anthony concerning whether Tanya was provided with culturally appropriate care.
III
THE COURT IS A PUBLIC AUTHORITY WHEN DECIDING THE SCOPE OF THE INQUEST
44. The Commission submits that the Coroners Court is acting as a public authority in determining the scope of the inquiry and making factual findings and recommendations.
45. The concept of a “public authority” is a key element in the scheme of the Charter.  The Charter defines a “public authority” in s 4(1) by the identification of a list of persons.  Some persons or bodies are expressly declared by the Charter not to be public authorities. Section 4(1)(j) provides that a public authority does not include:

a court or tribunal except when it is acting in an administrative capacity;
Note: Committal proceedings and the issuing of warrants by a court or tribunal are examples of when a court or tribunal is acting in an administrative capacity. A court or tribunal also acts in an administrative capacity when, for example, listing cases or adopting practices and procedures.

46. The Coroners Court is a “Court” within the meaning of the Charter.  Indeed, it was added to the Charter definition by consequential amendments made by the Coroners Act.

47. The key distinguishing factor to determine if a court is acting as a public authority (or not) is whether the court is “acting in an administrative capacity”. That expression is not defined in the Charter. However, the note to s 4(1)(j), which forms part of the provision,
 gives examples of matters that Parliament considers meet the description.
48. There is no judicial authority to the Commission’s knowledge on whether the Coroners Court is a public authority under the Charter when determining the scope of an inquest, and more broadly, conducting an inquest and exercising the powers in the Coroners Act to make findings and recommendations on matters connected with a death.
49. The Commission submits these tasks are administrative, having regard to the decided cases on s 4(1)(j) of the Charter.
  While some of the Court’s functions may be judicial in nature, such as ruling on the lawfulness of a subpoena, the task of conducting an inquest, which includes determining the scope of the inquest, is confined by the purpose of findings facts and not apportioning guilt.
 There is no binding determination made between parties and the process does not determine the criminal or civil liability of any person. The functions and powers conferred on a coroner are consistent with the character of an inquest as an inquisitorial and not adversarial process.
 
50. The fact that parties represented at an inquest may take different positions about the scope of an inquest does not make the task of deciding the scope a judicial function. It is the obligation of the Coroner, independently of the positions taken by the parties, to perform the statutory task of determining, if possible, the cause and circumstances of death.

51. Significantly, the question of whether the Coroners Court is a public authority under the Charter was considered at the time of the enactment of the Coroners Act. In its review of the Coroners Bill, the Scrutiny of Acts and Regulations Committee (SARC) asked the Minister to clarify what capacities of the Court are non-administrative. In his response, the Minister stated “although most of the functions of the Coroners Court would be administrative, some of the Court’s powers would be judicial, such as a decision regarding the release of a body (see clauses 47 & 48); and a decision regarding contempt of court (see clause 103).”  The Minister continued: “when exercising the majority of its powers, the Coroners Court will be acting in an administrative capacity and will therefore be bound as a public authority by the obligation in s 38 of the Charter.” Finally, he stated that where the Court is acting in a non-administrative capacity, “it will be bound by section 32 of the Charter to interpret all statutory provisions in a way that is compatible with human rights, so far as it is possible to do so consistently with their purpose.” 

52. As a public authority, the obligations in s 38(1) apply to the Court. 

IV
SECTION 38 OF THE CHARTER

53. Section 38(1) of the Charter imposes two distinct obligations on a public authority.
 It makes it unlawful for a public authority to act in a way that is incompatible with a human right and in making a decision, to fail to give proper consideration to a relevant human right. These obligations do not apply if the public authority cannot reasonably act differently or make a different decision under law: s 38(2).
54. A useful roadmap for the Court to follow in order to ensure it is acting lawfully under s 38(1) is for the Court to ask itself the following questions:

54.1 is any Charter right relevant to the decision or action that the Court has made, taken, proposed to take or failed to take (the relevance or engagement question);

54.2 if so, has the Court done or failed to do anything that limits that right? (the limitation question);

54.3 if so, is that limit reasonable and is it demonstrably justified having regard to the matters set out in s 7(2) of the Charter? (the proportionality or justification question);

54.4 even if the limit is proportionate, if the Court has made a decision, did it give proper consideration to the Charter right? (the proper consideration question);

54.5 was the act or decision made under a provision of the Coroners Act that gave the Coroner no discretion in relation to the act or decision, or does the Coroners Act confer a discretion that cannot be interpreted under s 32 of the Charter in a way that is consistent with the protected right (the inevitable infringement question).

Justified limits on rights 
55. It is well established that s 7(2) of the Charter applies to the obligation on a public authority to “act compatibly” with Charter rights.
  Where a public authority limits a right but the limit is justified, the human right is not breached and there is no contravention of the obligation on a public authority to act compatibly with human rights under s 38 of the Charter.

56. The justification question involves an assessment made by reference to the matters set out in 7(2) of the Charter, “including (a) the nature of the right; and (b) the importance of the purpose of the limitation; and (c) the nature and extent of the limitation; and (d) the relationship between the limitation and its purpose; and (e) any less restrictive means reasonably available to achieve the purpose that the limitation seeks to achieve”.
 Section 7(2) of the Charter embodies a proportionality test.

57. The onus rests on the party seeking to justify a limitation.

58. The first factor in s 7(2) calls for an examination of the nature of the right. This involves considering the quality of the right and the importance of the values that underpin it.
 The rights engaged in this proceeding protect important values including life, equality and freedom from discrimination, as well as the protection of culture in the administration of the law. 

59. The second factor in s 7(2) requires the purpose of the limitation on a right to be identified. The purpose must both accord with the values of the Charter and be sufficiently important to warrant the limitation.  As Bell J said in Re Lifestyle Communities: “[t]he more important is the purpose so understood, the more the limitation is likely to be justified, and vice versa.”
  

60. The third factor identified in s 7(2)(c) is a critical step in the proportionality exercise.  It is necessary to identify objectively how greatly the limitation constrains the rights.  The greater the constraint, the more compelling must be the justification, and vice versa. 

61. Finally, the fourth and fifth factors require that there is a rational connection between the limitation and its purpose
 and the limitation should impair the right to the minimum extent possible.
  
Proper consideration to relevant human rights 
62. Section 38(1) imposes two obligations on a public authority. Even if a limitation on a human right is ultimately found to be proportionate, if the public authority has made a decision, it is still required to give proper consideration to relevant human rights. The Commission submits that the obligation to give proper consideration to relevant human rights does not depend on any determination of compatibility and there is no textual warrant for conflating the two forms of obligation imposed by s 38(1) of the Charter.
 
63. The principles concerning the content of the procedural obligation are now settled in Victorian law. The test, first stated by the Supreme Court in Castles v Secretary of Department of Justice
 requires a decision maker to:

63.1 understand in general terms which rights would be affected by the decision and how they may be interfered with by the decision;

63.2 seriously turn his or her mind to the possible impact of the decision on the person’s human rights;

63.3 identify the countervailing interests or obligations; and 

63.4 balance competing private and public interests.

64. The Supreme Court recognized in Castles that there is “no formula” for the proper consideration exercise. It follows that the proper consideration obligation can be discharged in a manner suited to the particular circumstances.
 However, the obligation imposes a higher standard than the obligation to take into a consideration at common law or under statute.
 This follows from the obligation to give “proper” consideration to human rights.
 
65. While assessing proper consideration should not be scrutinized “over-zealously” by the courts, the obligation would not be satisfied by merely invoking the Charter “like a mantra”.
  The review that is necessitated by the obligation of a decision-maker to give proper consideration is a review of the substance of the decision-makers consideration rather than form.

66. In this proceeding, the obligation to give proper consideration to relevant Charter rights requires the Court to undertake a Castles analysis when deciding the scope of the inquest.

V
SECTIONS 8(3), 9 AND 19 APPLY TO THE COURT IN THE EXERCISE OF ITS FUNCTIONS 
67. Further and alternatively to the Commission’s submissions concerning the Court acting as a public authority, a second way in which the Commission contends that the Charter applies to the Court in respect of determining the scope of the inquest is by reason of s 6(2)(b) of the Charter.  
68. Section 6(2)(b) states that the Charter applies to ‘courts and tribunals, to the extent that they have functions under Part 2 and Division 3 of Part 3’.  The reference in s 6(2)(b) to “functions” includes a power, authority and duty.
 

69. Three possible constructions of s 6(2)(b) have been proffered.
 The intermediate construction of s 6(2)(b) has been consistently accepted in the Supreme Court.
 There is little or no support for the alternative broad or narrower constructions referred to in Taha.
 Pursuant to the intermediate construction, the function of the court is to enforce directly only those rights enacted in Part 2 of the Charter that directly relate to court proceedings.

70. To be directly applicable under s 6(2)(b), the right can relate to a function of the Court if it relates not only to the procedures of Courts, but also to the determination of a matter before the Court.
 If a right applies directly to the Court via s 6(2)(b), when assessing whether the Court has acted compatibly with the right, s 7(2) should be applied.

71. In Cemino v Cannan [2018] VSC 535 Justice Ginnane confirmed that the rights protected in s 8(3) and s 19(2)(a) were directly applicable to the Magistrates' Court by reason of s 6(2)(b) of the Charter.
 In that case, the Magistrate acted unlawfully by not considering the functions of the Magistrates Court under s 8(3) and s 19(2)(a) when making the decision to refuse an Aboriginal person’s request to be heard in the Koori Court.

72. The Commission submits that the Court has functions in respect of s 8(3), s 9 and s 19. 

73. The second and third limbs in the equality right protected in s 8(3) of the Charter have been recognised to impose procedural obligations on a Court.
 In relation to the decision about whether including systemic racism within the scope of the inquest, the second and third limb of s 8(3) are engaged. Tanya was an Aboriginal woman with a protected attribute under s 6 of the Equal Opportunity Act. There are indicia of racially discriminatory treatment by those involved with her on the day of her arrest. The Court has a function to investigate the cause and circumstances of her death and “do everything possible” to make a determination of these matters.
 
74. In respect of s 9 of the Charter, the Commission contends that the Court has a function to carry out an effective investigation into her death.  This requires the Court to exercise its investigatory powers in a manner that gives effect to the statutory purpose of the Coroners Act, to reduce future preventable deaths by making findings and recommendations, by examining whether systemic issues contributed to Tanya’s death.
75. Finally, s 19 also has application to the Court by reason of s 6(2)(b). The Court is obliged to pursue all reasonable lines of inquiry to establish the cause and circumstances of Tanya Day’s death. As stated above, this inquest raises questions about the cultural competence of those who interacted with Tanya in the lead up to her death, and the extent to which she received culturally safe and trauma-informed care by those who interacted with her. The Commission submits that this is a reasonable line of inquiry in the context of this inquest. 
VII
SECTION 32 OF THE CHARTER
76. Section 32(1) provides: 
So far as it is possible to do so consistently with their purpose, all statutory provisions must be interpreted in a way that is compatible with human rights.
77. The operation of s 32(1) of the Charter was extensively examined in Momcilovic v The Queen (Momcilovic). But as Nettle JA (as his Honour then was) has observed:

The problem is that the judgments of the High Court in Momcilovic v The Queen do not yield a single or majority view as to what is meant by interpreting a statutory provision in a way that is compatible with human rights within the meaning of s 32 of the Charter.

78. While the High Court divided sharply in relation to some questions concerning the operation of s 32(1), the following principles are clear following Momcilovic:

78.1 s 32(1) forms part of the body of interpretative rules to be applied at the outset in ascertaining the meaning of the provision. As the Court of Appeal stated in Slaveski v Smith, s 32(1) requires “the court to discern the purpose of the provision in question in accordance with the ordinary techniques of statutory construction essayed in Project Blue Sky Inc v Australian Broadcasting Authority”.
  
78.2 in determining what interpretations are possible, the Court should apply the ordinary techniques of statutory construction including the presumption against interference with rights in the absence of express language or necessary implication in the statutory provision;

78.3 when the meaning of the relevant provision has been ascertained in accordance with the body of interpretative rules, including s 32(1), the Court must then consider whether the relevant provision, so interpreted, breaches or limits a human right protected by the Charter. It is only if such a breach or limit is identified that the Court has occasion to apply s 7(2) and consider whether the limit on the relevant human right is justified.”

78.4 compliance with s 32(1) means exploring all “possible” interpretations of the provision in question and adopting that interpretation which least infringes Charter rights. As the Court of Appeal recently stated in Nguyen v Director of Public Prosecutions:

Where more than one interpretation of a provision is available on a plain reading of the statute, then that which is compatible with rights protected under the Charter is to be preferred.

79. Section 32(1) was applied by the Coroners Court in Coronial Investigation of 29 Level Crossing Deaths.
 Coroner Jane Gendtlass decided that s 32(1) of the Charter required that, wherever possible “interpretation of the law in the Coroners Court must give effect to the public health and safety provisions of the new Act.”  In that case, which involved the investigation of multiple level crossing deaths, the Coroner decided that in order to comply with the State’s requirement to protect the right to life, an inquest in relation to the deaths must address broader systemic and prevention issues that may have contributed to the death. That outcome was “consistent with Australia’s international obligations under the Universal Declaration of Human Rights and the International Covenant on Civil and Political Rights and s 9 (right to life) of the Charter of Human Rights and Responsibilities Act”.
 
80. The Commission makes two submissions concerning the application of s 32(1) in determining the scope of this inquest. 
81. First, the Commission submits that when construing its power in s 67(1) to make a finding on “the circumstances in which the death occurred”, the Court should construe that power to give effect to the preventative purpose of the Coroners Act in s 1(c) to reduce the number of preventable deaths and compatibly with the procedural obligation within the scope of the right to life in s 9 of the Charter, by ensuring there is an comprehensive, thorough and effective investigation into Tanya’s death. In the Commission’s submission, this requires the Court to expand the scope of the inquest to examine whether the circumstances in which Tanya died involved systemic racial discrimination. The effect of this submission is that the Commission contends that the Court’s discretion in respect of the scope of this inquest is constrained by reason of s 9 of the Charter which requires an “effective” investigation to be undertaken. 

82. Alternatively, the Commission submits that when construing its statutory functions, including the power in s 67(1) to make a finding on “the circumstances in which the death occurred”, human rights protected by the Charter provide an additional dimension to the meaning of that expression
 and have to be taken into account by the Coroner when deciding the scope of the inquest.
 The Coroner should construe the power after taking into account relevant Charter rights and adopt a construction of its power that is most compatible with human rights. The Commission submits that the most compatible interpretation of the power in s 67(1) of the Coroners Act is one that involves the Coroner investigating whether systemic racial discrimination contributed to Tanya’s death. The Preamble and s 1(c) of the Coroners Act make clear that the purposes of the Victorian coronial system include to contribute to the reduction of the number of preventable deaths, and to promote public health and safety and the administration of justice.  Interpreting s 67(1) in a manner compatible with the right to equality, the right to life and cultural rights is consistent with this purpose. If the Coroner is not minded to undertake an investigation into systemic issues, the Court must consider whether this outcome is will be incompatible with any Charter rights. 
Dated:

29 April 2019
K M EVANS
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