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1. These submissions are filed, with leave of the Tribunal, in reply to the Respondents’ Supplementary Charter Submissions filed with the Tribunal and provided to the parties on 17 September 2014 (Respondents’ Supplementary Charter submissions). 

2. The Commission filed written submissions in this matter on 26 February 2014. Terms defined in those submissions are used here. Paragraphs 136-169 of those submissions deal with the Charter of Human Rights and Responsibilities Act 2006 (Charter), and paragraphs 142-165 outline the scope of the rights that in the Commission’s view are relevant to this matter. 
“Discrimination”
3. At paragraph 10 of the Respondents’ Supplementary Charter Submissions the Respondents assert that the definition of discrimination in the Charter only incorporates direct and indirect discrimination from the EOA 2010 and not the other forms of discrimination in the EOA 2010, such as discrimination resulting from a failure to make reasonable adjustments under section 40. This issue has not, to the Commission’s knowledge, been the subject of a contested hearing, or of any argument, in any court or tribunal in Victoria. The Respondent references a trio of Tribunal decisions relating to applications for exemptions from the EOA 2010 in support of this proposition (the special measures cases).
 The Commission submits that this Tribunal should not adopt the position taken in the special measures cases for the reasons outlined below. 

4. The special measures cases were a set of three cases that the Tribunal heard together that were representative of a class of cases where exemptions were no longer required because of the new “special measures” provision in section 12 of the EOA 2010. The submissions of each of the Applicants in the special measures cases dealt with the factual bases upon which they said each of their applications should be granted, and the Commission made submissions on the interpretation of section 12 of the EOA 2010, relating to special measures. 

5. In the special measures cases, neither the Commission nor any of the Applicants made submissions on the definition of “discrimination”. For the reasons below, the Commission respectfully submits that an alternative interpretation of the definition of discrimination is available, and should be preferred by the Tribunal. 
6. Section 3 of the Charter defines discrimination as “discrimination (within the meaning of the Equal Opportunity Act 2010) on the basis of an attribute set out in section 6 of that Act”. The Commission accepts that this is a ‘closed’ definition of discrimination when compared to its equivalents at international law.
 However, the Commission submits the plain meaning of these words is that discrimination in the Charter means the same as discrimination within the meaning of the EOA 2010. The definition should not be interpreted as though the words after the brackets – ‘on the basis of an attribute’ – were inserted before the brackets. 

7. This plain meaning is supported by the extrinsic material to the Charter:

The definition of discrimination in the Charter has the same meaning as provided in section 6 [sic?]
 of the Equal Opportunity Act 1995. The accompanying note to the definition of discrimination in clause 3(1) notes that section 6 of the Equal Opportunity Act 1995 lists a number of attributes in respect of which discrimination is prohibited. Some of the attributes are listed in the note, however this list is not exhaustive. It will be necessary to refer to the Equal Opportunity Act 1995 when interpreting the meaning of discrimination under the Charter.

8. Furthermore, the Consultation Report that guided the drafting of the Charter stated:

Given the strong message from the community, the Committee believes the Charter should contain a broad definition of inappropriate discrimination… In coming to a view on the most appropriate non-discrimination provision for Victoria, the Committee is mindful of the need for consistency with the Victorian Equal Opportunity Act 1995.

9. When the Charter was enacted the definition of discrimination referred to the EOA 1995. The EOA 1995 only defined discrimination as direct or indirect discrimination.
 Additional discrimination provisions relating to accommodation of parental and carer responsibilities were introduced and captured in the definition of discrimination in 2008,
 and in the EOA 2010, additional matters such as those defining the failure to make reasonable adjustments were defined as discrimination. As a result of this legislative history, care needs to be taken when interpreting the definition of “discrimination” in the Charter.

10. Section 7 of the EOA 2010 defines discrimination (as did section 7 of the EOA 1995). Section 7(1) of the EOA 2010 draws an apparent distinction between (a) direct or indirect discrimination on the basis of an attribute and (b) a contravention of section 17, 19, 20, 22, 32, 33, 40, 45, 54, 55 or 56 (which each define the failure to make accommodations, reasonable adjustments or alterations as additional forms of discrimination). However this distinction is not determinative of whether the contravention will be captured by the definition of discrimination under the Charter. 

11. The category (b) forms of discrimination are just as much “discrimination” for the purposes of the definition of discrimination in the Charter as the other forms in section 7(1). Further, they are in fact forms of discrimination that relevantly occur on the basis of an attribute, regardless of the manner in which section 7(1) of the EOA 2010 refers to them. Put simply, category (b) forms of discrimination are caught by the definition of discrimination in the Charter because they are ‘discrimination (within the meaning of the Equal Opportunity Act 2010) on the basis of an attribute set out in section 6 of that Act’. 

12. The use of the phrase on the basis of an attribute was not intended to further confine the definition of discrimination in the relevant equal opportunity legislation. It is clear on its face, and on the basis of the extrinsic material, that the definition of discrimination in the Charter was, and is, intended to be interpreted consistently with the definition of discrimination in the EOA 1995 or the EOA 2010, whichever applies at the relevant time. 

Re Beth
13. At paragraph 35 and 36 of the Respondents’ Supplementary Charter Submissions the Respondents rely upon Re Beth
 to support the proposition that even if the Tribunal concluded that either of these matters limited the right contained in section 21, any such limitation is justified under section 7(2). 

14. Caution needs to be exercised when relying upon decisions in other jurisdictions to justify a limit on Charter rights under section 7(2). The section 7(2) analysis must always be fully and thoroughly undertaken on the basis of the facts and circumstances in the case before the Tribunal in which the limitation of human rights occurs, and in light of the impacts to the unique human being whose rights are being considered. 
15. Beth’s circumstances were indeed unique, and the need for protection being referred to in that case, in the context of the court’s exercise of its parens patriae jurisdiction, does not provide a useful analogy in this case. The conclusions reached in Re Beth cannot be used to justify the breach of HL’s rights without the nuanced proportionality analysis required by section 7(2).
Sarala M C Fitzgerald
Melbourne Chambers
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� Re The Ian Potter Museum of Art [2011] VCAT 2236 at [44]; Re Cummeragunja Housing & Development Aboriginal Corporation [2011] VCAT 2237 at [47]; Re Parks Victoria [2011] VCAT 2238 at [56].


� See the discussion in Lifestyles Communities Ltd (No. 3) (Anti-Discrimination) [2009] VCAT 1869 at [163].


� Section 6 of the EOA 1995 contains the list of attributes. Section 7 of the EOA 1995 defines discrimination. This appears to be a typographical error in the Explanatory Memorandum.


� Explanatory Memorandum to the Charter of Rights and Responsibilities Bill p 9 – 10.


� Rights, Responsibilities and Respect: The Report of the Human Rights Consultation Committee (2006) p 35.


� For example, section 7(1) of the EOA 1995 as at 30 June 2006 (version No. 044) simply provided: “Discrimination means direct or indirect discrimination on the basis of an attribute”.


� � HYPERLINK "http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubStatbook.nsf/f932b66241ecf1b7ca256e92000e23be/4E10AA9C07774F85CA2573EC001D4934/$FILE/08-001a.pdf" ��Equal Opportunity Amendment (Family Responsibilities) Act 2008�. This Act also amended the definition of discrimination to include those new provisions.


� [2013] VSC 189
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